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DRAFT CONTENTS OF THE 2002 UPDATE TO THE MODEL TAX CONVENTION

1.
This document includes a first draft of the various changes to be made to the OECD Model Tax
Convention through an update that the Committee on Fiscal Affairs will be asked to approve in 2002. It
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includes various changes that have already been approved by the Working Party No. 1 as well as a
number of changes that are in the final stage of discussion by the Working Party.
2.
The contents of the 2002 update will be finalized at the February 2002 meeting of the Working
Party No. 1. The update will then be sent to the Committee on Fiscal Affairs for approval and published a
few months later.
3.
The 2002 update to the Model Tax Convention will include the previously released changes to
the Commentary on Article 5 that were adopted by the Committee on 22 December 2000 for the purpose
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of clarifying the application of the permanent establishment definition in the context of e-commerce.
Many of the other changes result from reports that the Committee on Fiscal Affairs intends to publish in
2002. These reports include a report on Treaty Characterization of E-commerce Payments which will be
based on the report of the Technical Advisory Group that was set up to deal with that issue and which
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released its final report in February 2001. They also include a report on issues related to the application
and interpretation of Article 5 (the permanent establishment definition). Other changes result from the
consideration of specific issues or suggestions that have been brought to the attention of Working Party
No. 1.
4.
It is likely that some further changes to the Model Tax Convention will be adopted at the
February 2002 meeting of the Working Party. It is also likely that some drafting modifications will be
made to the changes that are included in this note but which have not yet been approved by the Working
Party. Some OECD countries will amend their observations and reservations in light of the changes to be
made to the Model Tax Convention. Similarly, there will be some changes to the positions of the nonOECD countries which are included in the Model Tax Convention. For these reasons, there will be
differences between the final contents of the 2002 update and this draft. The Working Party believes,
however, that the users of the Model Tax Convention will find it useful to have the opportunity to
examine this draft.
1.

The Working Party No. 1 on Tax Conventions and Related Questions is the subsidiary body of the OECD
Committee on Fiscal Affairs that is responsible for the work related to the Model Tax Convention.

2.

These changes are available at the OECD web site (http://www.oecd.org) and in the publication entitled
Taxation and Electronic Commerce — Implementing the Ottawa Taxation Framework Conditions, OECD,
Paris 2001..

3.

The report from the TAG on Treaty Characterization of E-commerce Payments is available at the OECD
web site (http://www.oecd.org) and in the publication entitled Taxation and Electronic Commerce —
Implementing the Ottawa Taxation Framework Conditions, OECD, Paris 2001.

1

CHANGES TO BE INCLUDED IN THE 2002 UPDATE TO THE MODEL TAX CONVENTION
[The changes to the existing text of the Model Tax Convention appear in strikethrough for deletions and
bold italics for additions]

ARTICLES
Article 27
1.

Renumber Articles 27 to 30 as Articles 28 to 31 and add the following new Article 27:
"Article 27
ASSISTANCE IN THE COLLECTION OF TAXES4

1.
The Contracting States shall lend assistance to each other in the collection of revenue
claims. This assistance is not restricted by Articles 1 and 2. The competent authorities of the
Contracting States may by mutual agreement settle the mode of application of this Article.
2.
The term "revenue claim" as used in this Article means an amount owed in respect of
taxes of every kind and description imposed on behalf of the Contracting States, or of their
political subdivisions or local authorities, insofar as the taxation thereunder is not contrary to
this Convention or any other instrument to which the Contracting States are parties, as well as
interest, administrative penalties and costs of collection or conservancy related to such
amount.
3.
When a revenue claim of a Contracting State is enforceable under the laws of that
State and is owed by a person who, at that time, cannot, under the laws of that State, prevent
its collection, that revenue claim shall, at the request of the competent authority of that State,
be accepted for purposes of collection by the competent authority of the other Contracting
State. That revenue claim shall be collected by that other State in accordance with the
provisions of its laws applicable to the enforcement and collection of its own taxes as if the
revenue claim were a revenue claim of that other State.
4.
When a revenue claim of a Contracting State is a claim in respect of which that State
may, under its law, take measures of conservancy with a view to ensure its collection, that
revenue claim shall, at the request of the competent authority of that State, be accepted for
purposes of taking measures of conservancy by the competent authority of the other
Contracting State. That other State shall take measures of conservancy in respect of that
revenue claim in accordance with the provisions of its laws as if the revenue claim were a
4 . In some countries, national law, policy or administrative considerations may not allow or justify the
type of assistance envisaged under this Article or may require that this type of assistance be
restricted, e.g. to countries that have similar tax systems or tax administrations or as to the taxes
covered. For that reason, the Article should only be included in the Convention where each State
concludes that, based on the factors described in paragraph 1 of the Commentary on the Article, they
can agree to provide assistance in the collection of taxes levied by the other State.
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revenue claim of that other State even if, at the time when such measures are applied, the
revenue claim is not enforceable in the first-mentioned State or is owed by a person who has a
right to prevent its collection.
5.
Notwithstanding the provisions of paragraphs 3 and 4, a revenue claim accepted by a
Contracting State for purposes of paragraph 3 or 4 shall not, in that State, be subject to the
time limits or accorded any priority applicable to a revenue claim under the laws of that State
by reason of its nature as such. In addition, a revenue claim accepted by a Contracting State
for the purposes of paragraph 3 or 4 shall not, in that State, have any priority applicable to
that revenue claim under the laws of the other Contracting State.
6.
Proceedings with respect to the existence, validity or the amount of a revenue claim of
a Contracting State shall only be brought before the courts or administrative bodies of that
State. Nothing in this Article shall be construed as creating or providing any right to such
proceedings before any court or administrative body of the other Contracting State.
7.
Where, at any time after a request has been made by a Contracting State under
paragraph 3 or 4 and before the other Contracting State has collected and remitted the
relevant revenue claim to the first-mentioned State, the relevant revenue claim ceases to be
a) in the case of a request under paragraph 3, a revenue claim of the first-mentioned
State that is enforceable under the laws of that State and is owed by a person who, at
that time, cannot, under the laws of that State, prevent its collection, or
b) in the case of a request under paragraph 4, a revenue claim of the first-mentioned
State in respect of which that State may, under its laws, take measures of conservancy
with a view to ensure its collection
the competent authority of the first-mentioned State shall promptly notify the competent
authority of the other State of that fact and, at the option of the other State, the firstmentioned State shall either suspend or withdraw its request.
8.
In no case shall the provisions of this Article be construed so as to impose on a
Contracting State the obligation:
a) to carry out administrative measures at variance with the laws and administrative
practice of that or of the other Contracting State;
b) to carry out measures which would be contrary to public policy (ordre public);
c)

to provide assistance if the other Contracting State has not pursued all reasonable
measures of collection or conservancy, as the case may be, available under its laws or
administrative practice;

d) to provide assistance in those cases where the administrative burden for that State is
clearly disproportionate to the benefit to be derived by the other Contracting State.

COMMENTARY
Commentary on Article 1
2.

Replace paragraphs 10 to 21 of the Commentary on Article 1 by the following:
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"10. For instance, some forms of tax avoidance have already been expressly dealt with in
the Convention, e.g. by the introduction of the concept of "beneficial owner" (in Articles 10, 11,
and 12) and of special provisions such as paragraph 2 of Article 17 dealing with for so-called
artiste-companies (paragraph 2 of Article 17). Such problems are also mentioned in the
Commentaries on Article 10 (paragraphs 17 and 22), Article 11 (paragraph 12) and Article 12
(paragraph 7). It may be appropriate for Contracting States to agree in bilateral negotiations that
any relief from tax should not apply in certain cases, or to agree that the application of the
provisions of domestic laws against tax avoidance should not be affected by the Convention.
10.1 Also, in some cases, claims to treaty benefits by subsidiary companies, in particular
companies established in tax havens or benefiting from harmful preferential regimes, may be
refused where careful consideration of the facts and circumstances of a case shows that the
place of effective management of a subsidiary does not lie in its alleged state of residence but,
rather, lies in the state of residence of the parent company so as to make it a resident of that
latter state for domestic law and treaty purposes (this will be relevant where the domestic law
of a state uses the place of management of a legal person, or a similar criterion, to determine
its residence).
10.2 Careful consideration of the facts and circumstances of a case may also show that a
subsidiary was managed in the state of residence of its parent in such a way that the
subsidiary had a permanent establishment (e.g. by having a place of management) in that
state to which all or a substantial part of its profits were properly attributable.
11.
A further example is provided by two particularly prevalent forms of improper use of
the Convention which Improper uses of the Convention are discussed in two reports from the
Committee on Fiscal Affairs entitled "Double Taxation Conventions and the Use of Base
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Companies" and "Double Taxation Conventions and the Use of Conduit Companies". As
indicated in these reports, the concern expressed in paragraph 9 above has proved to be valid as
there has been a growing tendency toward the use of conduit companies to obtain treaty benefits
not intended by the Contracting States in their bilateral negotiations. This has led an increasing
number of Member countries to implement treaty provisions (both general and specific) to counter
abuse and to preserve anti-avoidance legislation in their domestic laws.
12.
The treaty provisions that have been designed to cover these and other forms of abuse
take different forms. The following are examples derived from provisions that have been
incorporated in bilateral conventions concluded by Member countries. Several solutions have
been considered but, for the reasons set out in the above-mentioned reports, no definitive texts
have been drafted, no strict recommendations as to the circumstances in which they should be
applied made, and no exhaustive list of such possible counter-measures given. The texts quoted
below are merely intended as suggested benchmarks These provide models that treaty
negotiators might consider when searching for a solution to specific cases. In referring to them
there should be taken into account:
— the fact that these provisions are not mutually exclusive and that various provisions
may be needed in order to address different concerns;

5.

These two reports are reproduced in Volume II at pages R(5)-1 and R(6)-1.
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— the degree to which tax advantages may actually be obtained by a particular avoidance
strategy conduit companies;
— the legal context in both Contracting States and, in particular, the extent to which
domestic law already provides an appropriate response to this avoidance strategy, and
— the extent to which bona fide economic activities might be unintentionally disqualified
by such provisions.
Conduit company cases
13.
Many countries have attempted to deal with the issue of conduit companies and
various approaches have been designed for that purpose. One solution A solution to the
problem of conduit companies would be to disallow treaty benefits to a company not owned,
directly or indirectly, by residents of the State of which the company is a resident. For example,
such a "look-through" provision might have the following wording:
"A company that is a resident of a Contracting State shall not be entitled to relief from
taxation under this Convention with respect to any item of income, gains or profits if it is
owned or controlled directly or through one or more companies, wherever resident, by
persons who are not residents of a Contracting State."
Contracting States wishing to adopt such a provision may also want, in their bilateral
negotiations, to determine the criteria according to which a company would be considered as
owned or controlled by non-residents.
14.
The "look-through approach" underlying the above provision seems an adequate basis
for treaties with countries that have no or very low taxation and where little substantive business
activities would normally be carried on. Even in these cases it might be necessary to alter the
provision or to substitute for it another one to safeguard bona fide business activities.
Conduit situations can be created by the use of tax-exempt (or nearly tax-exempt)
15.
companies that may be distinguished by special legal characteristics. The improper use of tax
treaties may then be avoided by denying the tax treaty benefits to these companies (the exclusion
approach). The main cases are specific types of companies enjoying tax privileges in their State
of residence giving them in fact a status similar to that of a non-resident. As such privileges are
granted mostly to specific types of companies as defined in the commercial law or in the tax law
of a country, the most radical solution would be to exclude such companies from the scope of the
treaty. Another solution would be to insert a safeguarding clause such as the following:
"No provision of the Convention conferring an exemption from, or reduction of, tax shall
apply to income received or paid by a company as defined under Section ... of the ... Act, or
under any similar provision enacted by ... after the signature of the Convention."
The scope of this provision could be limited by referring only to specific types of income, such
as dividends, interest, capital gains, or directors' fees. Under such provisions companies of the
type concerned would remain entitled to the protection offered under Article 24
(non-discrimination) and to the benefits of Article 25 (mutual agreement procedure) and they
would be subject to the provisions of Article 26 (exchange of information).
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Exclusion provisions are clear and their application is simple, even though they may
16.
require administrative assistance in some instances. They are an important instrument by which
a State that has created special privileges in its tax law may prevent those privileges from being
used in connection with the improper use of tax treaties concluded by that State.
15. 17 General subject-to-tax provisions provide that treaty benefits in the State of source are
granted only if the income in question is subject to tax in the State of residence. This
corresponds basically to the aim of tax treaties, namely to avoid double taxation. For a number
of reasons, however, the Model Convention does not recommend such a general provision.
While this seems adequate with respect to a normal international relationship, a subject-to-tax
approach might well be adopted in a typical conduit situation. A safeguarding provision of this
kind could have the following wording:
"Where income arising in a Contracting State is received by a company resident of the other
Contracting State and one or more persons not resident in that other Contracting State
a)

have directly or indirectly or through one or more companies, wherever resident, a
substantial interest in such company, in the form of a participation or otherwise, or

b)

exercise directly or indirectly, alone or together, the management or control of such
company,

any provision of this Convention conferring an exemption from, or a reduction of, tax shall
apply only to income that is subject to tax in the last-mentioned State under the ordinary
rules of its tax law."
The concept of "substantial interest" may be further specified when drafting a bilateral
convention. Contracting States may express it, for instance, as a percentage of the capital or of
the voting rights of the company.
16. 18. The subject-to-tax approach seems to have certain merits. It may be used in the case of
States with a well-developed economic structure and a complex tax law. It will, however, be
necessary to supplement this provision by inserting bona fide provisions in the treaty to provide
for the necessary flexibility (cf. paragraph 19 below); moreover, such an approach does not
offer adequate protection against advanced tax avoidance schemes such as "stepping-stone
strategies."
17. 19 The approaches referred to above are in many ways unsatisfactory. They refer to the
changing and complex tax laws of the Contracting States and not to the arrangements giving rise
to the improper use of conventions. It has been suggested that the conduit problem be dealt with
in a more straightforward way by inserting a provision that would single out cases of improper
use with reference to the conduit arrangements themselves (the channel approach). Such
a provision might have the following wording:
"Where income arising in a Contracting State is received by a company that is a resident of
the other Contracting State and one or more persons who are not residents of that other
Contracting State
a)

have directly or indirectly or through one or more companies, wherever resident, a
substantial interest in such company, in the form of a participation or otherwise, or
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b)

exercise directly or indirectly, alone or together, the management or control of
such company

any provision of this Convention conferring an exemption from, or a reduction of, tax shall
not apply if more than 50 per cent of such income is used to satisfy claims by such persons
(including interest, royalties, development, advertising, initial and travel expenses, and
depreciation of any kind of business assets including those on immaterial goods and
processes)."
18. 20. A provision of this kind appears to be the only effective way of combatting
"stepping-stone" devices. It is found in bilateral treaties entered into by Switzerland and the
United States and its principle also seems to underly the Swiss provisions against the improper
use of tax treaties by certain types of Swiss companies. States that consider including a clause
of this kind in their convention should bear in mind that it may cover normal business
transactions and would therefore have to be supplemented by a bona fide clause.
19. 21. The solutions described above are of a general nature and they need to be accompanied
by specific provisions to ensure that treaty benefits will be granted in bona fide cases. Such
provisions could have the following wording:
a) General bona fide provision
"The foregoing provisions shall not apply where the company establishes that the
principal purpose of the company, the conduct of its business and the acquisition or
maintenance by it of the shareholding or other property from which the income in
question is derived, are motivated by sound business reasons and do not have as primary
purpose the obtaining of any benefits under this Convention."
b) Activity provision
"The foregoing provisions shall not apply where the company is engaged in substantive
business operations in the Contracting State of which it is a resident and the relief from
taxation claimed from the other Contracting State is with respect to income that is
connected with such operations."
c) Amount of tax provision
"The foregoing provisions shall not apply where the reduction of tax claimed is not
greater than the tax actually imposed by the Contracting State of which the company is a
resident."
d) Stock exchange provision
"The foregoing provisions shall not apply to a company that is a resident of a Contracting
State if the principal class of its shares is registered on an approved stock exchange in a
Contracting State or if such company is wholly owned—directly or through one or more
companies each of which is a resident of the first-mentioned State—by a company which
is a resident of the first-mentioned State and the principal class of whose shares is so
registered."
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e) Alternative relief provision
In cases where an anti-abuse clause refers to non-residents of a Contracting State, it
could be provided that the term "shall not be deemed to include residents of third States
that have income tax conventions in force with the Contracting State from which relief
from taxation is claimed and such conventions provide relief from taxation not less than
the relief from taxation claimed under this Convention".
These provisions illustrate possible approaches. The specific wording of the provisions to be
included in a particular treaty depends on the general approach taken in that treaty and should be
determined on a bilateral basis. Also, where the competent authorities of the Contracting States
have the power to apply discretionary provisions, it may be considered appropriate to include an
additional rule that would give the competent authority of the source country the discretion to
allow the benefits of the Convention to a resident of the other State even if the resident fails to
pass any of the tests described above.
20.
While the preceding paragraphs identify different approaches to deal with conduit
situations, each of them deals with a particular aspect of the problem commonly referred to as
"treaty shopping". States wishing to address the issue in a comprehensive way may want to
consider the following example of detailed limitation-of-benefits provisions aimed at
preventing persons who are not resident of either Contracting States from accessing the
benefits of a Convention through the use of an entity that would otherwise qualify as a
resident of one of these States, keeping in mind that adaptations may be necessary and that
many States prefer other approaches to deal with treaty shopping:
"1. Except as otherwise provided in this Article, a resident of a Contracting State who
derives income from the other Contracting State shall be entitled to all the benefits of
this Convention otherwise accorded to residents of a Contracting State only if such
resident is a "qualified person" as defined in paragraph 2 and meets the other
conditions of this Convention for the obtaining of such benefits.
2.
A resident of a Contracting State is a qualified person for a fiscal year only if
such resident is either:
a)

an individual;

b)

a qualified governmental entity;

c)

a company, if

d)

i)

the principal class of its shares is listed on a recognized stock exchange
specified in subparagraph a) or b) of paragraph 6 and is regularly
traded on one or more recognized stock exchanges, or

ii)

at least 50 percent of the aggregate vote and value of the shares in the
company is owned directly or indirectly by five or fewer companies
entitled to benefits under subdivision i) of this subparagraph, provided
that, in the case of indirect ownership, each intermediate owner is a
resident of either Contracting State;

a charity or other tax-exempt entity, provided that, in the case of a pension
trust or any other organization that is established exclusively to provide
pension or other similar benefits, more than 50 percent of the person’s
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beneficiaries, members or participants are individuals resident in either
Contracting State; or
e)

3. a)

a person other than an individual, if:
i)

on at least half the days of the fiscal year persons that are qualified
persons by reason of subparagraph a), b) or d) or subdivision c) i) of this
paragraph own, directly or indirectly, at least 50 percent of the
aggregate vote and value of the shares or other beneficial interests in the
person, and

ii)

less than 50 percent of the person’s gross income for the taxable year is
paid or accrued, directly or indirectly, to persons who are not residents
of either Contracting State in the form of payments that are deductible
for purposes of the taxes covered by this Convention in the person’s
State of residence (but not including arm’s length payments in the
ordinary course of business for services or tangible property and
payments in respect of financial obligations to a bank, provided that
where such a bank is not a resident of a Contracting State such payment
is attributable to a permanent establishment of that bank located in one
of the Contracting States).

A resident of a Contracting State will be entitled to benefits of the
Convention with respect to an item of income, derived from the other State,
regardless of whether the resident is a qualified person, if the resident is
actively carrying on business in the first-mentioned State (other than the
business of making or managing investments for the resident’s own account,
unless these activities are banking, insurance or securities activities carried
on by a bank, insurance company or registered securities dealer), the income
derived from the other Contracting State is derived in connection with, or is
incidental to, that business and that resident satisfies the other conditions of
this Convention for the obtaining of such benefits.

b)

If the resident or any of its associated enterprises carries on a business
activity in the other Contracting State which gives rise to an item of income,
subparagraph a) shall apply to such item only if the business activity in the
first-mentioned State is substantial in relation to business carried on in the
other State. Whether a business activity is substantial for purposes of this
paragraph will be determined based on all the facts and circumstances.

c)

In determining whether a person is actively carrying on business in a
Contracting State under subparagraph a), activities conducted by a
partnership in which that person is a partner and activities conducted by
persons connected to such person shall be deemed to be conducted by such
person. A person shall be connected to another if one possesses at least 50
percent of the beneficial interest in the other (or, in the case of a company, at
least 50 percent of the aggregate vote and value of the company's shares) or
another person possesses, directly or indirectly, at least 50 percent of the
beneficial interest (or, in the case of a company, at least 50 percent of the
aggregate vote and value of the company's shares) in each person. In any
case, a person shall be considered to be connected to another if, based on all
the facts and circumstances, one has control of the other or both are under
the control of the same person or persons.
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4.
Notwithstanding the preceding provisions of this Article, if a company that is a
resident of a Contracting State, or a company that controls such a company, has
outstanding a class of shares
a)

which is subject to terms or other arrangements which entitle its holders to a
portion of the income of the company derived from the other Contracting
State that is larger than the portion such holders would receive absent such
terms or arrangements (“the disproportionate part of the income”); and

b)

50 percent or more of the voting power and value of which is owned by
persons who are not qualified persons

the benefits of this Convention shall not apply to the disproportionate part of the
income.
5.
A resident of a Contracting State that is neither a qualified person pursuant to the
provisions of paragraph 2 or entitled to benefits under paragraph 3 or 4 shall,
nevertheless, be granted benefits of the Convention if the competent authority of that
other Contracting State determines that the establishment, acquisition or maintenance
of such person and the conduct of its operations did not have as one of its principal
purposes the obtaining of benefits under the Convention.
6.

For the purposes of this Article the term "recognized stock exchange" means:
a)

in State A ……..;

b)

in State B ……..; and

c)

any other stock exchange which the competent authorities agree to recognize
for the purposes of this Article."

Provisions which are aimed at entities benefiting from preferential tax regimes
21.
[OLD 15] Specific types of companies enjoying tax privileges in their State of
residence facilitate conduit arrangements and raise the issue of harmful tax competition.
Conduit situations can be created by the use of Where tax-exempt (or nearly tax-exempt)
companies that may be distinguished by special legal characteristics, the .The improper use of
tax treaties may then be avoided by denying the tax treaty benefits to these companies (the
exclusion approach). The main cases are specific types of companies enjoying tax privileges in
their State of residence giving them in fact a status similar to that of a non-resident. As such
privileges are granted mostly to specific types of companies as defined in the commercial law or
in the tax law of a country, the most radical solution would be to exclude such companies from
the scope of the treaty. Another solution would be to insert a safeguarding clause such as the
following which would apply to the income received or paid by such companies and which
could be drafted along the following lines:
"No provision of the Convention conferring an exemption from, or reduction of, tax shall
apply to income received or paid by a company as defined under Section ... of the ... Act, or
under any similar provision enacted by ... after the signature of the Convention."
The scope of this provision could be limited by referring only to specific types of income, such
as dividends, interest, capital gains, or directors’ fees. Under such provisions companies of the
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type concerned would remain entitled to the protection offered under Article 24
(non-discrimination) and to the benefits of Article 25 (mutual agreement procedure) and they
would be subject to the provisions of Article 26 (exchange of information).
21.1
[OLD 16] Exclusion provisions are clear and their application is simple, even though
they may require administrative assistance in some instances. They are an important instrument
by which a State that has created special privileges in its tax law may prevent those privileges
from being used in connection with the improper use of tax treaties concluded by that State.
21.2 Where it is not possible or appropriate to identify the companies enjoying tax privileges
by reference to their special legal characteristics, a more general formulation will be
necessary. The following provision aims at denying the benefits of the Convention to entities
which would otherwise qualify as residents of a Contracting State but which enjoy, in that
State, a preferential tax regime restricted to foreign-held entities (i.e. not available to entities
that belong to residents of that State):
"Any company, trust or partnership that is a resident of a Contracting State and is
beneficially owned or controlled directly or indirectly by one or more persons who are not
residents of that State shall not be entitled to the benefits of this Convention if the amount
of the tax imposed on the income or capital of the company, trust or partnership by that
State (after taking into account any reduction or offset of the amount of tax in any
manner, including a refund, reimbursement, contribution, credit or allowance to the
company, trust or partnership, or to any other person) is substantially lower than the
amount that would be imposed by that State if all of the shares of the capital stock of the
company or all of the interests in the trust or partnership, as the case may be, were
beneficially owned by one or more residents of that State."
Provisions which are aimed at particular types of income
21.3 The following provision aims at denying the benefits of the Convention with respect to
income that is subject to low or no tax under a preferential tax regime:
"1. The benefits of this Convention shall not apply to income which may, in accordance
with the other provisions of the Convention, be taxed in a Contracting State and which is
derived from activities the performance of which do not require substantial presence in
that State, including :
a)

such activities involving banking, shipping, financing, or insurance or
electronic commerce activities; or

b)

activities involving headquarter or coordination centre or similar arrangements
providing company or group administration, financing or other support; or

(c) activities which give rise to passive income, such as dividends, interest and
royalties
where, under the laws or administrative practices of that State, such income is
preferentially taxed and, in relation thereto, information is accorded confidential treatment
that prevents the effective exchange of information.
2 For the purposes of paragraph 1, income is preferentially taxed in a Contracting State
if, other than by reason of the preceding Articles of this Agreement, an item of income:
a)

is exempt from tax; or
11

b)

is taxable in the hands of a taxpayer but that is subject to a rate of tax that is
lower than the rate applicable to an equivalent item that is taxable in the hands
of similar taxpayers who are residents of that State; or

c)

benefits from a credit, rebate or other concession or benefit that is provided
directly or indirectly in relation to that item of income, other than a credit for
foreign tax paid. "

Anti-abuse rules dealing with source taxation of specific types of income
21.4 The following provision has the effect of denying the benefits of specific Articles of the
convention that restrict source taxation where transactions have been entered into for the
main purpose of obtaining these benefits. The Articles concerned are 10, 11, 12 and 21; the
provision should be slightly modified as indicated below to deal with the specific type of
income covered by each of these Articles:
“The provisions of this Article shall not apply if it was the main purpose or one of the
main purposes of any person concerned with the creation or assignment of the [Article
10: "shares or other rights"; Article 11: "debt-claim"; Articles 12 and 21: "rights"] in
respect of which the [Article 10: "dividend"; Article 11: "interest"; Articles 12
"royalties" and Article 21: "income] is paid to take advantage of this Article by means of
that creation or assignment."
Provisions which are aimed at preferential regimes introduced after the signature of the
convention
21.5 States may wish to prevent abuses of their conventions involving provisions introduced
by a Contracting State after the signature of the Convention. The following provision aims to
protect a Contracting State from having to give treaty benefits with respect to income
benefiting from a special regime for certain offshore income introduced after the signature of
the treaty:
"The benefits of Articles 6 to 22 of this Convention shall not accrue to persons entitled to
any special tax benefit under:
a)

a law of either one of the States which has been identified in an Exchange of
Notes between the States; or

b)

any substantially similar law subsequently enacted."

Commentary on Article 5
3.

Add the following paragraphs 4.1. to 4.6 to the Commentary on Article 5:
"4.1
As noted above, the mere fact that an enterprise has a certain amount of space at its
disposal which is used for business activities is sufficient to constitute a place of business. No
formal legal right to use that place is therefore required. Thus, for instance, a permanent
establishment could exist where an enterprise illegally occupied a certain location where it
carried on its business.
4.2
While no formal legal right to use a particular place is required for that place to
constitute a permanent establishment, the mere presence of an enterprise at a particular
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location does not necessarily mean that that location is at the disposal of that enterprise.
These principles are illustrated by the following examples where representatives of one
enterprise are present on the premises of another enterprise. A first example is that of a
salesman who regularly visits a major customer to take orders and meets the purchasing
director in his office to do so. In that case, the customer’s premises are not at the disposal of
the enterprise for which the salesman is working and therefore do not constitute a fixed place
of business through which the business of that enterprise is carried on (depending on the
circumstances, however, paragraph 5 could apply to deem a permanent establishment to
exist).
4.3
A second example is that of an employee of a company who, for a long period of time,
is allowed to use an office in the headquarters of another company (e. g. a newly acquired
subsidiary) in order to ensure that the latter company complies with its obligations under
contracts concluded with the former company. In that case, the employee is carrying on
activities related to the business of the former company and the office that is at his disposal at
the headquarters of the other company will constitute a permanent establishment of his
employer provided that the other requirements of paragraph 1 are met.
4.4
A third example is that of a road transportation enterprise which would use a delivery
dock at a customer’s warehouse every day for a number of years for the purpose of delivering
goods purchased by that customer. In that case, the presence of the road transportation
enterprise at the delivery dock would be so limited that that enterprise could not consider that
place as being at its disposal so as to constitute a permanent establishment of that enterprise.
4.5 A fourth example is that of a painter who, for two years, spends three days a week in the
large office building of its main client. In that case, the presence of the painter in that office
building where he is performing the most important functions of his business (i.e. painting)
constitute a permanent establishment of that painter.
4.6
The words "through which" must be given a wide meaning so as to apply to any
situation where business activities are carried on at a particular location that is at the disposal
of the enterprise for that purpose. Thus, for instance, an enterprise engaged in paving a road
will be considered to be carrying on its business "through" the location where this activity
takes place."
4.

Add the following new paragraphs 5.1 to 5.4 to the Commentary on Article 5:
"5.1 Where the nature of the business activities carried on by an enterprise is such that
these activities are often moved between neighbouring locations, there may be difficulties in
determining whether there is a single "place of business" (if two places of business are
occupied and the other requirements of Article 5 are met, the enterprise will, of course, have
two permanent establishments). As recognized in paragraphs 18 and 20 below a single place
of business will generally be considered to exist where, in light of the nature of the business, a
particular location within which the activities are moved may be identified as constituting a
coherent whole commercially and geographically with respect to that business.
5.2
This principle may be illustrated by examples. A mine clearly constitutes a single place
of business even though business activities may move from one location to another in what
may be a very large mine as it constitutes a single geographical and commercial unit as
concerns the mining business. Similarly, an "office hotel" in which a consulting firm
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regularly rents different offices may be considered to be a single place of business of that firm
since, in that case, the building constitutes a whole geographically and the hotel is a single
place of business for the consulting firm. For the same reason, a pedestrian street, outdoor
market or fair in different parts of which a trader regularly sets up his stand represents a
single place of business for that trader.
5.3
By contrast, where there is no commercial coherence, the fact that activities may be
carried on within a limited geographic area should not result in that area being considered as
a single place of business. For example, where a painter works successively under a series of
unrelated contracts for a number of unrelated clients in a large office building so that it
cannot be said that there is one single project for repainting the building, the building should
not be regarded as a single place of business for the purpose of that work. However, in the
different example of a painter who, under a single contract, undertakes work throughout a
building for a single client, this constitutes a single project for that painter and the building as
a whole can then be regarded as a single place of business for the purpose of that work as it
would then constitute a coherent whole commercially and geographically.
5.4
Conversely, an area where activities are carried on as part of a single project which
constitutes a coherent commercial whole may lack the necessary geographic coherence to be
considered as a single place of business. For example, where a consultant works at different
branches in separate locations pursuant to a single project for training the employees of a
bank, each branch should be considered separately. However if the consultant moves from
one office to another within the same branch location, he should be considered to remain in
the same place of business. The single branch location possesses geographical coherence
which is absent where the consultant moves between branches in different locations."
5.

Replace paragraph 6 of the Commentary on Article 5 by the following paragraphs:
"6.
Since the place of business must be fixed, it also follows that a permanent establishment
can be deemed to exist only if the place of business has a certain degree of permanency, i.e. if it
is not of a purely temporary nature. A place of business may, however, constitute a permanent
establishment even though it exists, in practice, only for a very short period of time because
the nature of the business is such that it will only be carried on for that short period of time. It
is sometimes difficult to determine whether this is the case. While the practices followed by
Member countries have not been consistent in so far as time requirements are concerned,
experience has shown that permanent establishments normally have not been considered to
exist in situations where a business had been carried on in a country through a place of
business that was maintained for less than six months. One exception has been where the
activities were of a recurrent nature; in such cases, each period of time during which the
place is used needs to be considered in combination with the number of times during which
that place is used (which may extend over a number of years). Another exception has been
made where activities constituted a business that was carried on exclusively in that country;
in this situation, the business may have short duration because of its nature but since it is
wholly carried on in that country, its connection with that country is stronger. Conversely,
practice shows that there were many cases where a permanent establishment has been
considered to exist where the place of business was maintained for a longer period. For ease
of administration, countries may want to consider these practices when they address
disagreements as to whether a particular place of business that exists only for a short period
of time constitutes a permanent establishment.
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6.1
As mentioned in paragraphs 11 and 19, temporary interruptions of activities do not
cause a permanent establishment to cease to exist. Similarly, as discussed in paragraph 6,
where a particular place of business is used for only very short periods of time but such usage
takes place regularly over long periods of time, the place of business should not be considered
to be of a purely temporary nature.
6.2
Also, there may be cases where a particular place of business would be used for very
short periods of time by a number of similar businesses carried on by the same or related
persons in an attempt to avoid that the place be considered to have been used for more than
purely temporary purposes by each particular business. The remarks of paragraph 18 on
arrangements intended to abuse the 12 month period provided for in paragraph 3 would
equally apply to such cases.
6.3
[FROM OLD 6] Where a place of business which was, at the outset, designed for a short
temporary purpose only, is to be used for such a short period of time that it would not have
constituted a permanent establishment but is in fact maintained for such a period that it can no
longer be considered as a temporary one, it becomes a fixed place of business and
thus  retrospectively  a permanent establishment. If the place of business was not set up
merely for a temporary purpose it can A place of business can also constitute a permanent
establishment from its inception even though it existed, in practice, for a very short period of
time, if as a consequence of special circumstances (e.g. death of the taxpayer, investment
failure), it was prematurely liquidated."
6.

Replace paragraph 17 of the Commentary on Article 5 by the following:
"17. The term "building site or construction or installation project" includes not only the
construction of buildings but also the construction of roads, bridges or canals, the renovation
(involving more than mere maintenance or redecoration) of buildings, roads, bridges or
canals, the laying of pipe-lines and excavating and dredging. Additionally, the term
"installation project" is not restricted to an installation related to a construction project; it
also includes the installation of new equipment, such as a complex machine, in an existing
building or outdoors. On-site planning and supervision of the erection of a building are
covered by paragraph 3. States wishing to modify the text of the paragraph to provide
expressly for that result are free to do so in their bilateral conventions. Planning and
supervision of the erection of a building are covered by this term, if carried on by the building
contractor, However, planning and supervision is not included if carried out by another
enterprise whose activities in connection with the construction concerned are restricted to
planning and supervising the work. If that other enterprise has an office which it uses only for
planning or supervision activities relating to a site or project which does not constitute a
permanent establishment, such office does not constitute a fixed place of business within the
meaning of paragraph 1, because its existence has not a certain degree of permanence."

7.

Replace paragraph 20 of the Commentary on Article 5 by the following:
" 20. The very nature of a construction or installation project may be such that the contractor’s
activity has to be relocated continuously or at least from time to time, as the project progresses.
This would be the case for instance where roads or canals were being constructed, waterways
dredged, or pipe-lines laid. Similarly, where parts of a substantial structure such as an
offshore platform are assembled at various locations within a country and moved towed to
another location within the country for final assembly, this is part of a single project. In such
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cases, the fact that the work force is not present for twelve months in one particular location is
immaterial. The activities performed at each particular spot are part of a single project, and that
project must be regarded as a permanent establishment if, as a whole, it lasts more than twelve
months."
8.

Replace the first sentence of paragraph 25 of the Commentary on Article 5 by the following:
"25. A permanent establishment could also be constituted if an enterprise maintains a fixed
place of business in order to supply for the delivery of spare parts to customers for machinery
supplied to those customers, or to maintain or repair where, in addition, it maintains or repairs
such machinery, as this goes beyond the pure delivery mentioned in sub-paragraph a) of
paragraph 4."

9.

Add the following paragraph 26.1 after paragraph 26 of the Commentary on Article 5:
"26.1 Another example is that of facilities such as cables or pipelines that cross the territory
of a country. Apart from the fact that income derived by the owner or operator of such
facilities from their use by other enterprises is covered by Article 6 where they constitute
immovable property under paragraph 2 of Article 6, the question may arise as to whether
paragraph 4 applies to them. Where these facilities are used to transport property belonging
to other enterprises, subparagraph 4(a), which is restricted to delivery of goods or
merchandise belonging to the enterprise that uses the facility, will not be applicable as
concerns the owner or operator of these facilities. Subparagraph 4(e) also will not be
applicable as concerns that enterprise since the cable or pipeline is not used solely for the
enterprise and its use is not of a preparatory or auxiliary character given the nature of the
business of that enterprise. The situation is different, however, where an enterprise owns and
operates a cable or pipeline that crosses the territory of a country solely for purposes of
transporting its owns property and such transport is merely incidental to the business of that
enterprise, as in the case of an enterprise that is in the business of refining oil and that owns
and operates a pipeline that crosses the territory of a country solely to transport its own oil to
its refinery located in another country. In such case, subparagraph 4(a) would be
applicable."

10.

Replace paragraph 27 of the Commentary on Article 5 by the following:
"27. As already mentioned in paragraph 21 above, paragraph 4 is designed to provide for
exceptions to the general definition of paragraph 1 in respect of fixed places of business which are
engaged in activities having a preparatory or auxiliary character. Therefore, according to subparagraph f) of paragraph 4, the fact that one fixed place of business combines any of the activities
mentioned in the sub-paragraphs a) to e) of paragraph 4 does not mean of itself that a permanent
establishment exists. As long as the combined activity of such a fixed place of business is merely
preparatory or auxiliary a permanent establishment should be deemed not to exist. Such
combinations should not be viewed on rigid lines, but should be considered in the light of the
particular circumstances. The criterion "preparatory or auxiliary character" is to be interpreted in
the same way as is set out for the same criterion of sub-paragraph e) (cf. paragraphs 24 and 25
above). States which want to allow any combination of the items mentioned in sub-paragraphs a)
to e), disregarding whether or not the criterion of the preparatory or auxiliary character of such a
combination is met, are free to do so by deleting the words "provided" to "character" in subparagraph f).
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27.1 Sub-paragraph f) is of no importance in a case where an enterprise maintains several
fixed places of business within the meaning of sub-paragraphs a) to e) provided that they are
separated from each other locally and organisationally, as in such a case each place of business
has to be viewed separately and in isolation for deciding whether a permanent establishment
exists. Places of business are not "separated organisationally" where they each perform in a
Contracting State complementary functions such as receiving and storing goods in one place,
distributing those goods through another etc. An enterprise cannot fragment a cohesive
operating business into several small operations in order to argue that each is merely engaged
in a preparatory or auxiliary activity."
11.

Replace paragraph 32 of the Commentary on Article 5 by the following:
"32.
Persons whose activities may create a permanent establishment for the enterprise are
so-called dependent agents i.e. persons, whether or not employees of the enterprise, who are not
independent agents falling under paragraph 6. Such persons may be either individuals or
companies and need not be residents of, nor have a place of business in, the State in which
they act for the enterprise. It would not have been in the interest of international economic
relations to provide that the maintenance of any dependent person would lead to a permanent
establishment for the enterprise. Such treatment is to be limited to persons who in view of the
scope of their authority or the nature of their activity involve the enterprise to a particular extent
in business activities in the State concerned. Therefore, paragraph 5 proceeds on the basis that
only persons having the authority to conclude contracts can lead to a permanent establishment
for the enterprise maintaining them. In such a case the person has sufficient authority to bind the
enterprise’s participation in the business activity in the State concerned. The use of the term
"permanent establishment" in this context presupposes, of course, that that person makes use of
this authority repeatedly and not merely in isolated cases.
32.1 Also, the phrase "authority to conclude contracts in the name of the enterprise" does not
confine the application of the paragraph to an agent who enters into contracts literally in the
name of the enterprise; the paragraph applies equally to an agent who concludes contracts which
are binding on the enterprise even if those contracts are not actually in the name of the
enterprise. Lack of active involvement by an enterprise in transactions may be indicative of a
grant of authority to an agent. For example, an agent may be considered to possess actual
authority to conclude contracts where he solicits and receives (but does not formally finalise)
orders which are sent directly to a warehouse from which goods are delivered and where the
foreign enterprise routinely approves the transaction."

12.

Add the following paragraph 33.1 to the Commentary on Article 5:
"33.1 The requirement that an agent must ‘habitually’ conclude contracts reflects the
underlying principle in Article 5 that the presence which an enterprise maintains in a
Contracting State should be more than merely transitory if the enterprise is to be regarded as
maintaining a permanent establishment, and thus a taxable presence, in that State. The extent
and frequency of activity necessary to conclude that the agent is "habitually exercising"
contracting authority will depend on the nature of the contracts and the business of the
principal. It is not possible to lay down a precise frequency test. Nonetheless, the same sorts
of factors considered in paragraph 6 would be relevant in making that determination."

13.

Replace paragraph 38 of the Commentary on Article 5 by the following:
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"38. Whether a person is independent of the enterprise represented depends on the extent of the
obligations which this person has vis-à-vis the enterprise. Where the person's commercial activities
for the enterprise are subject to detailed instructions or to comprehensive control by it, such person
cannot be regarded as independent of the enterprise. Another important criterion will be whether
the entrepreneurial risk has to be borne by the person or by the enterprise the person represents. A
subsidiary is not to be considered dependent on its parent company solely because of the parent's
ownership of the share capital.
38.1 In relation to the test of legal dependence, it should be noted that the control which a
parent company exercises over its subsidiary in its capacity as shareholder is not relevant in a
consideration of the dependence or otherwise of the subsidiary in its capacity as an agent for
the parent. This is consistent with the rule in paragraph 7 of Article 5. But, as paragraph 41
of the Commentary indicates, the subsidiary may be considered a dependent agent of its
parent by application of the same tests which are applied to unrelated companies.
38.2 The following considerations should be borne in mind when determining whether an
agent may be considered to be independent.
38.3 An independent agent will typically be responsible to his principal for the results of his
work but not subject to significant control with respect to the manner in which that work is
carried out. He will not be subject to detailed instructions from the principal as to the conduct
of the work. The fact that the principal is relying on the special skill and knowledge of the
agent is an indication of independence.
38.4 Limitations on the scale of business which may be conducted by the agent clearly
affect the scope of the agent’s authority. However such limitations are not relevant to
dependency which is determined by consideration of the extent to which the agent exercises
freedom in the conduct of business on behalf of the principal within the scope of the authority
conferred by the agreement.
38.5 It may be a feature of the operation of an agreement that an agent will provide
substantial information to a principal in connection with the business conducted under the
agreement. This is not in itself a sufficient criterion for determination that the agent is
dependent unless the information is provided in the course of seeking approval from the
principal for the manner in which the business is to be conducted. The provision of
information which is simply intended to ensure the smooth running of the agreement and
continued good relations with the principal is not a sign of dependence.
38.6 Another factor to be considered in determining independent status is the number of
principals represented by the agent. Independent status is less likely if the activities of the
agent are performed wholly or almost wholly on behalf of only one enterprise over the lifetime
of the business or a long period of time. However, this fact is not by itself determinative. All
the facts and circumstances must be taken into account to determine whether the agent’s
activities constitute an autonomous business conducted by him in which he bears risk and
receives reward through the use of his entrepreneurial skills and knowledge. Where an agent
acts for a number of principals in the ordinary course of his business and none of these is
predominant in terms of the business carried on by the agent legal dependence may exist if the
principals act in concert to control the acts of the agent in the course of his business on their
behalf
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38.7 As indicated in paragraph 38 above, the assumption of entrepreneurial risk is a
distinguishing feature of the independent agent. The character of the remuneration which an
agent receives may provide a useful indication of whether (or to what extent) the agent bears
the commercial risk of his activities. Factors suggesting that risk is not borne by the agent
include contractual protection from losses or guaranteed remuneration. However the
existence of a guaranteed stream of revenues will not be decisive where the agent is able to
show that there remains a real possibility of loss as a consequence of risk borne by him in the
conduct of the business. Where the overall scale of the agent’s business is substantial this may
be suggestive of the strength of the agent’s position vis-à-vis his principals and hence his
independence. And instances where an agent has demonstrated the strength of his position in
reaching agreements with principals may provide firm evidence of independence.
38.8 [FROM OLD 38] Persons cannot be said to act in the ordinary course of their own business
if, in place of the enterprise, such persons perform activities which, economically, belong to the
sphere of the enterprise rather than to that of their own business operations. Where, for example, a
commission agent not only sells the goods or merchandise of the enterprise in his own name but
also habitually acts, in relation to that enterprise, as a permanent agent having an authority to
conclude contracts, he would be deemed in respect of this particular activity to be a permanent
establishment, since he is thus acting outside the ordinary course of his own trade or business
(namely that of a commission agent), unless his activities are limited to those mentioned at the
end of paragraph 5.
38.9 In deciding whether or not particular activities fall within or outside the ordinary
course of business of an agent, one would examine the business activities customarily carried
out within the agent’s trade as a broker, commission agent or other independent agent rather
than the other business activities carried out by that agent. While the comparison normally
should be made with the activities customary to the agent’s trade, other complementary tests
may in certain circumstances be used concurrently or alternatively, for example where the
agent's activities do not relate to a common trade. "
14.
Add the following heading and paragraphs 42.1 to 42.10 immediately after paragraph 42 of the
Commentary on Article 5:
"Electronic commerce
42.1
There has been some discussion as to whether the mere use in electronic commerce
operations of computer equipment in a country could constitute a permanent establishment.
That question raises a number of issues in relation to the provisions of the Article.
42.2
Whilst a location where automated equipment is operated by an enterprise may
constitute a permanent establishment in the country where it is situated (see below), a
distinction needs to be made between computer equipment, which may be set up at a location
so as to constitute a permanent establishment under certain circumstances, and the data and
software which is used by, or stored on, that equipment. For instance, an Internet web site,
which is a combination of software and electronic data, does not in itself constitute tangible
property. It therefore does not have a location that can constitute a “place of business” as
there is no “facility such as premises or, in certain instances, machinery or equipment” (see
paragraph 2 above) as far as the software and data constituting that web site is concerned. On
the other hand, the server on which the web site is stored and through which it is accessible is
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a piece of equipment having a physical location and such location may thus constitute a
“fixed place of business” of the enterprise that operates that server.
42.3
The distinction between a web site and the server on which the web site is stored and
used is important since the enterprise that operates the server may be different from the
enterprise that carries on business through the web site. For example, it is common for the
web site through which an enterprise carries on its business to be hosted on the server of an
Internet Service Provider (ISP). Although the fees paid to the ISP under such arrangements
may be based on the amount of disk space used to store the software and data required by the
web site, these contracts typically do not result in the server and its location being at the
disposal of the enterprise (see paragraph 4 above), even if the enterprise has been able to
determine that its web site should be hosted on a particular server at a particular location. In
such a case, the enterprise does not even have a physical presence at that location since the
web site is not tangible. In these cases, the enterprise cannot be considered to have acquired a
place of business by virtue of that hosting arrangement. However, if the enterprise carrying on
business through a web site has the server at its own disposal, for example it owns (or leases)
and operates the server on which the web site is stored and used, the place where that server is
located could constitute a permanent establishment of the enterprise if the other requirements
of the Article are met.
42.4
Computer equipment at a given location may only constitute a permanent
establishment if it meets the requirement of being fixed. In the case of a server, what is
relevant is not the possibility of the server being moved, but whether it is in fact moved. In
order to constitute a fixed place of business, a server will need to be located at a certain place
for a sufficient period of time so as to become fixed within the meaning of paragraph 1.
42.5. Another issue is whether the business of an enterprise may be said to be wholly or
partly carried on at a location where the enterprise has equipment such as a server at its
disposal. The question of whether the business of an enterprise is wholly or partly carried on
through such equipment needs to be examined on a case-by-case basis, having regard to
whether it can be said that, because of such equipment, the enterprise has facilities at its
disposal where business functions of the enterprise are performed.
42.6
Where an enterprise operates computer equipment at a particular location, a
permanent establishment may exist even though no personnel of that enterprise is required at
that location for the operation of the equipment. The presence of personnel is not necessary to
consider that an enterprise wholly or partly carries on its business at a location when no
personnel are in fact required to carry on business activities at that location. This conclusion
applies to electronic commerce to the same extent that it applies with respect to other activities
in which equipment operates automatically, e.g. automatic pumping equipment used in the
exploitation of natural resources.
42.7
Another issue relates to the fact that no permanent establishment may be considered
to exist where the electronic commerce operations carried on through computer equipment at
a given location in a country are restricted to the preparatory or auxiliary activities covered by
paragraph 4. The question of whether particular activities performed at such a location fall
within paragraph 4 needs to be examined on a case-by-case basis having regard to the various
functions performed by the enterprise through that equipment. Examples of activities which
would generally be regarded as preparatory or auxiliary include:
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-

providing a communications link – much like a telephone line – between suppliers and
customers;

-

advertising of goods or services;

-

relaying information through a mirror server for security and efficiency purposes;

-

gathering market data for the enterprise;

-

supplying information.

42.8
Where, however, such functions form in themselves an essential and significant part
of the business activity of the enterprise as a whole, or where other core functions of the
enterprise are carried on through the computer equipment, these would go beyond the
activities covered by paragraph 4 and if the equipment constituted a fixed place of business of
the enterprise (as discussed in paragraphs 42.2 to 42.6 above), there would be a permanent
establishment.
42.9
What constitutes core functions for a particular enterprise clearly depends on the
nature of the business carried on by that enterprise. For instance, some ISPs are in the
business of operating their own servers for the purpose of hosting web sites or other
applications for other enterprises. For these ISPs, the operation of their servers in order to
provide services to customers is an essential part of their commercial activity and cannot be
considered preparatory or auxiliary. A different example is that of an enterprise (sometimes
referred to as an "e-tailer") that carries on the business of selling products through the
Internet. In that case, the enterprise is not in the business of operating servers and the mere
fact that it may do so at a given location is not enough to conclude that activities performed at
that location are more than preparatory and auxiliary. What needs to be done in such a case is
to examine the nature of the activities performed at that location in light of the business
carried on by the enterprise. If these activities are merely preparatory or auxiliary to the
business of selling products on the Internet (for example, the location is used to operate a
server that hosts a web site which, as is often the case, is used exclusively for advertising,
displaying a catalogue of products or providing information to potential customers),
paragraph 4 will apply and the location will not constitute a permanent establishment. If,
however, the typical functions related to a sale are performed at that location (for example,
the conclusion of the contract with the customer, the processing of the payment and the
delivery of the products are performed automatically through the equipment located there),
these activities cannot be considered to be merely preparatory or auxiliary.
42.10
A last issue is whether paragraph 5 may apply to deem an ISP to constitute a
permanent establishment. As already noted, it is common for ISPs to provide the service of
hosting the web sites of other enterprises on their own servers. The issue may then arise as to
whether paragraph 5 may apply to deem such ISPs to constitute permanent establishments of
the enterprises that carry on electronic commerce through web sites operated through the
servers owned and operated by these ISPs. While this could be the case in very unusual
circumstances, paragraph 5 will generally not be applicable because the ISPs will not
constitute an agent of the enterprises to which the web sites belong, because they will not have
authority to conclude contracts in the name of these enterprises and will not regularly
conclude such contracts or because they will constitute independent agents acting in the
ordinary course of their business, as evidenced by the fact that they host the web sites of many
different enterprises. It is also clear that since the web site through which an enterprise
carries on its business is not itself a “person” as defined in Article 3, paragraph 5 cannot
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apply to deem a permanent establishment to exist by virtue of the web site being an agent of
the enterprise for purposes of that paragraph."
Commentary on Article 10
15.

Replace paragraph 12 of the Commentary on Article 10 by the following paragraphs:
“12. The requirement of beneficial ownership was introduced in paragraph 2 of Article 10 to
clarify the meaning of the words “paid...to a resident” as they are used in paragraph 1 of the
Article. It makes plain that the State of source is not obliged to give up taxing rights over
dividend income merely because that income was immediately received by a resident of a State
with which the State of source had concluded a convention. The term “beneficial owner” is
not used in a narrow technical sense, rather, it should be understood in its context and in light
of the object and purposes of the Convention, including avoiding double taxation and the
prevention of fiscal evasion and avoidance.
12.1 Where an item of income is received by a resident of a Contracting State acting in the
capacity of agent or nominee it would be inconsistent with the object and purpose of the
Convention for the State of source to grant relief or exemption merely on account of the status
of the immediate recipient of the income as a resident of the other Contracting State. The
immediate recipient of the income in this situation qualifies as a resident but no potential
double taxation arises as a consequence of that status since the recipient is not treated as the
owner of the income for tax purposes in the State of residence. It would be equally
inconsistent with the object and purpose of the Convention for the State of source to grant
relief or exemption where a resident of a Contracting State, otherwise than through an agency
or nominee relationship, simply acts as a conduit for another person who in fact receives the
benefit of the income concerned. For these reasons, the report from the Committee on Fiscal
Affairs entitled “Double Taxation Conventions and the Use of Conduit Companies”6
concludes that a conduit company cannot normally be regarded as the beneficial owner if,
though the formal owner, it has, as a practical matter, very narrow powers which render it, in
relation to the income concerned, a mere fiduciary or administrator acting on account of the
interested parties.
12.2 Under paragraph 2, Subject to other conditions imposed by the Article, the limitation of
tax in the State of source remains is not available when an intermediary, such as an agent or
nominee located in a Contracting State or in a third State, is interposed between the beneficiary
and the payer but the beneficial owner is a resident of the other Contracting State. (The text of
the Model was amended in 1995 to clarify this point, which has been the consistent position of
all Member countries.) States which wish to make this more explicit are free to do so during
bilateral negotiations.”

16.

Add the following paragraph 32.1 to the Commentary on Article 10:
"32.1 It has been suggested that the paragraph could give rise to abuses through the transfer
of shares to permanent establishments set up solely for that purpose in countries that offer
preferential treatment to dividend income. Apart from the fact that such abusive transactions
might trigger the application of domestic anti-abuse rules, it must be recognized that a

6

Reproduced in Volume II at page R(6)-1.
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particular location can only constitute a permanent establishment if a business is carried on
therein and, also, that the requirement that a shareholding be "effectively connected" to such
a location requires that the shareholding be genuinely connected to that business."
Commentary on Article 11
17.

Replace paragraph 8 of the Commentary on Article 11 by the following paragraphs:
“8.
The requirement of beneficial ownership was introduced in paragraph 2 of Article 11
to clarify the meaning of the words “paid to a resident” as they are used in paragraph 1 of the
Article. It makes plain that the State of source is not obliged to give up taxing rights over
interest income merely because that income was immediately received by a resident of a State
with which the State of source had concluded a convention. The term “beneficial owner” is
not used in a narrow technical sense, rather, it should be understood in its context and in light
of the object and purposes of the Convention, including avoiding double taxation and the
prevention of fiscal evasion and avoidance.
8.1
Relief or exemption in respect of an item of income is granted by the State of source to
a resident of the other Contracting State to avoid in whole or in part the double taxation that
would otherwise arise from the concurrent taxation of that income by the State of residence.
Where an item of income is received by a resident of a Contracting State acting in the capacity
of agent or nominee it would be inconsistent with the object and purpose of the Convention
for the State of source to grant relief or exemption merely on account of the status of the
immediate recipient of the income as a resident of the other Contracting State. The immediate
recipient of the income in this situation qualifies as a resident but no potential double taxation
arises as a consequence of that status since the recipient is not treated as the owner of the
income for tax purposes in the State of residence. It would be equally inconsistent with the
object and purpose of the Convention for the State of source to grant relief or exemption
where a resident of a Contracting State, otherwise than through an agency or nominee
relationship, simply acts as a conduit for another person who in fact receives the benefit of the
income concerned. For these reasons, the report from the Committee on Fiscal Affairs
entitled “Double Taxation Conventions and the Use of Conduit Companies”7 concludes that a
conduit company cannot normally be regarded as the beneficial owner if, though the formal
owner, it has, as a practical matter, very narrow powers which render it, in relation to the
income concerned, a mere fiduciary or administrator acting on account of the interested
parties.
8.2
Under paragraph 2, Subject to other conditions imposed by the Article, the limitation of
tax in the State of source remains is not available when an intermediary, such as an agent or
nominee located in a Contracting State or in a third State, is interposed between the beneficiary
and the payer but the beneficial owner is a resident of the other Contracting State. (The text of
the Model was amended in 1995 to clarify this point, which has been the consistent position of
all Member countries.) States which wish to make this more explicit are free to do so during
bilateral negotiations.”

18.

7

Add the following paragraph 25.1 to the Commentary on Article 11:

Reproduced in Volume II at page R(6)-1.
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"25.1 It has been suggested that the paragraph could give rise to abuses through the transfer
of loans to permanent establishments set up solely for that purpose in countries that offer
preferential treatment to interest income. Apart from the fact that such abusive transactions
might trigger the application of domestic anti-abuse rules, it must be recognized that a
particular location can only constitute a permanent establishment if a business is carried on
therein and, also, that the requirement that a debt-claim be "effectively connected" to such a
location requires that the debt-claim be genuinely connected to that business."
19.

Replace paragraph 35 of the Commentary on Article 11 by the following:
“35. With regard to the taxation treatment to be applied to the excess part of the interest, the exact
nature of such excess will need to be ascertained according to the circumstances of each case, in
order to determine the category of income in which it should be classified for the purposes of
applying the provisions of the tax laws of the States concerned and the provisions of the
Convention. This paragraph permits only the adjustment of the rate at which interest is charged and
not the reclassification of the loan in such a way as to give it the character of a contribution to
equity capital. For such an adjustment to be possible under paragraph 6 of Article 11 it would be
necessary to substitute other words for the phrase "having regard to the debt-claim for which it is
paid". For such an adjustment to be possible under paragraph 6 of Article 11 it would be
necessary as a minimum to remove the limiting phrase “having regard to the debt-claim for
which it is paid”. If greater clarity of intent is felt appropriate, a phrase such as ‘for whatever
reason’ might be added after ‘exceeds’. Either of these alternative versions would apply where
some or all of an interest payment is excessive because the amount of the loan or the terms
relating to it (including the rate of interest) are not what would have been agreed upon in the
absence of the special relationship. Nevertheless, this paragraph can affect not only the recipient
but also the payer of excessive interest and if the law of the State of source permits, the excess
amount can be disallowed as a deduction, due regard being had to other applicable provisions of the
Convention. If two Contracting States should have difficulty in determining the other provisions of
the Convention applicable, as cases require, to the excess part of the interest, there would be
nothing to prevent them from introducing additional clarifications in the last sentence of paragraph
6, as long as they do not alter its general purport.”

Commentary on Article 12
20.

Replace paragraph 4 of the Commentary on Article 12 by the following paragraphs:
"4.
The requirement of beneficial ownership was introduced in paragraph 1 of Article 12
to clarify the meaning of the words “paid to a resident”. It makes plain that the State of
source is not obliged to give up taxing rights over royalty income merely because that income
was immediately received by a resident of a State with which the State of source had
concluded a convention. The term “beneficial owner” is not used in a narrow technical sense,
rather, it should be understood in its context and in light of the object and purposes of the
Convention, including avoiding double taxation and the prevention of fiscal evasion and
avoidance.
4.1
Relief or exemption in respect of an item of income is granted by the State of source to
a resident of the other Contracting State to avoid in whole or in part the double taxation that
would otherwise arise from the concurrent taxation of that income by the State of residence.
Where an item of income is received by a resident of a Contracting State acting in the capacity
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of agent or nominee it would be inconsistent with the object and purpose of the Convention
for the State of source to grant relief or exemption merely on account of the status of the
immediate recipient of the income as a resident of the other Contracting State. The immediate
recipient of the income in this situation qualifies as a resident but no potential double taxation
arises as a consequence of that status since the recipient is not treated as the owner of the
income for tax purposes in the State of residence. It would be equally inconsistent with the
object and purpose of the Convention for the State of source to grant relief or exemption
where a resident of a Contracting State, otherwise than through an agency or nominee
relationship, simply acts as a conduit for another person who in fact receives the benefit of the
income concerned. For these reasons, the report from the Committee on Fiscal Affairs
entitled “Double Taxation Conventions and the Use of Conduit Companies”8 concludes that a
conduit company cannot normally be regarded as the beneficial owner if, though the formal
owner, it has, as a practical matter, very narrow powers which render it, in relation to the
income concerned, a mere fiduciary or administrator acting on account of the interested
parties.
4.2
Under paragraph 1, Subject to other conditions imposed by the Article, the limitation of
exemption from tax in the State of source remains is not available when an intermediary, such as
an agent or nominee, is interposed between the beneficiary and the payer, unless in those cases
where the beneficial owner is a resident of the other Contracting State. (The text of the Model
was amended in 1995 to clarify this point, which has been the consistent position of all Member
countries.) States which wish to make this more explicit are free to do so during bilateral
negotiations.”
21.

Replace paragraph 11 of the Commentary on Article 12 by the following:
“11. In classifying as royalties payments received as consideration for information concerning
industrial, commercial or scientific experience, paragraph 2 alludes to the concept of "know-how".
Various specialist bodies and authors have formulated definitions of know-how which do not differ
intrinsically. One such definition, given by the "Association des Bureaux pour la Protection de la
Propriété Industrielle" (ANBPPI), states that ’know-how is all the undivulged technical
information, whether capable of being patented or not, that is necessary for the industrial
reproduction of a product or process, directly and under the same conditions; inasmuch as it is
derived from experience, know-how represents what a manufacturer cannot know from mere
examination of the product and mere knowledge of the progress of technique.
11.1
In the know-how contract, one of the parties agrees to impart to the other, so that he can
use them for his own account, his special knowledge and experience which remain unrevealed to
the public. It is recognised that the grantor is not required to play any part himself in the application
of the formulas granted to the licensee and that he does not guarantee the result thereof.
11.2 This type of contract thus differs from contracts for the provision of services, in which one
of the parties undertakes to use the customary skills of his calling to execute work himself for the
other party. Payments made under the latter contracts generally fall under Article 7.
11.3 The need to distinguish these two types of payments, i.e. payments for the supply of
know-how and payments for the provision of services, sometimes gives rise to practical
difficulties. The following criteria are relevant for the purpose of making that distinction:

8
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– Contracts for the supply of know-how concern information of the kind described in
paragraph 11 that already exists or concern the supply of that type of information
after its development or creation and include specific provisions concerning the
confidentiality of that information.
– In the case of contracts for the provision of services, the supplier undertakes to
perform services which may require the use, by that supplier, of special knowledge,
skill and expertise but not the transfer of such special knowledge, skill or expertise to
the other party.
– In most cases involving the supply of know-how, there would generally be very little
more which needs to be done by the supplier under the contract other than to supply
existing information or reproduce existing material. On the other hand, a contract
for the performance of services would, in the majority of cases, involve a very much
greater level of expenditure by the supplier in order to perform his contractual
obligations. For instance, the supplier, depending on the nature of the services to be
rendered, may have to incur salaries and wages for employees engaged in
researching, designing, testing, drawing and other associated activities or payments
to sub-contractors for the performance of similar services.
11.4 Examples of payments which should therefore not be considered to be received as
consideration for the provision of know-how but, rather, for the provision of services, include:
−

payments obtained as consideration for after-sales service,

−

payments for services rendered by a seller to the purchaser under a guarantee,

−

payments for pure technical assistance,

−

payments for an opinion given by an engineer, an advocate or an accountant, and

−

payments for advice provided electronically, for electronic communications with
technicians or for accessing, through computer networks, a trouble-shooting
database such as a database that provides users of software with non-confidential
information in response to frequently asked questions or common problems that
arise frequently.

11.5 In the particular case of a contract involving the provision, by the supplier, of
information concerning computer programming, as a general rule the payment will only be
considered to be made in consideration for the provision of such information so as to
constitute know-how where it is made to acquire information constituting ideas and principles
underlying the program, such as logic, algorithms or programming languages or techniques,
where this information is provided under the condition that the customer not disclose it
without authorisation and where it is subject to any available trade secret protection.
11.6
[FROM OLD 11] In business practice, contracts are encountered which cover both
know-how and the provision of technical assistance. One example, amongst others, of contracts
of this kind is that of franchising, where the franchisor imparts his knowledge and experience to
the franchisee and, in addition, provides him with varied technical assistance, which, in certain
cases, is backed up with financial assistance and the supply of goods. The appropriate course to
take with a mixed contract is, in principle, to break down, on the basis of the information
contained in the contract or by means of a reasonable apportionment, the whole amount of the
stipulated consideration according to the various parts of what is being provided under the
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contract, and then to apply to each part of it so determined the taxation treatment proper thereto.
If, however, one part of what is being provided constitutes by far the principal purpose of the
contract and the other parts stipulated therein are only of an ancillary and largely unimportant
character, then the treatment applicable to the principal part should generally be applied to the
whole amount of the consideration. then it seems possible to apply to the whole amount of the
consideration the treatment applicable to the principal part."
22.
Add the following paragraphs 17.1 to 17.4 immediately after paragraph 17 of the Commentary
on Article 12:
“17.1 The principles expressed above as regards software payments are also applicable as
regards transactions concerning other types of digital products such as images, sounds or text.
The development of electronic commerce has multiplied the number of such transactions. In
deciding whether or not payments arising in these transactions constitute royalties, the main
question to be addressed is the identification of that for which the payment is essentially made.
17.2
Under the relevant legislation of some countries, transactions which permit the
customer to electronically download digital products may give rise to use of copyright by the
customer, e.g. because a right to make one or more copies of the digital content is granted
under the contract. Where the consideration is essentially for something other than for the use
of, or right to use, rights in the copyright (such as to acquire other types of contractual rights,
data or services), and the use of copyright is limited to such rights as are required to enable
downloading, storage and operation on the customer's computer, network or other storage,
performance or display device, such use of copyright should not affect the analysis of the
character of the payment for purposes of applying the definition of “royalties”.
17.3
This is the case for transactions that permit the customer (which may be an
enterprise) to electronically download digital products (such as software, images, sounds or
text) for that customer's own use or enjoyment. In these transactions, the payment is
essentially for the acquisition of data transmitted in the form of a digital signal and therefore
does not constitute royalties but falls within Article 7 or Article 13, as the case may be. To the
extent that the act of copying the digital signal onto the customer's hard disk or other nontemporary media involves the use of a copyright by the customer under the relevant law and
contractual arrangements, such copying is merely the means by which the digital signal is
captured and stored. This use of copyright is not important for classification purposes because
it does not correspond to what the payment is essentially in consideration for (i.e. to acquire
data transmitted in the form of a digital signal), which is the determining factor for the
purposes of the definition of royalties. There also would be no basis to classify such
transactions as "royalties" if, under the relevant law and contractual arrangements, the
creation of a copy is regarded as a use of copyright by the provider rather than by the
customer.
17.4
By contrast, transactions where the essential consideration for the payment is the
granting of the right to use a copyright in a digital product that is electronically downloaded
for that purpose will give rise to royalties. This would be the case, for example, of a book
publisher who would pay to acquire the right to reproduce a copyrighted picture that it would
electronically download for the purposes of including it on the cover of a book that it is
producing. In this transaction, the essential consideration for the payment is the acquisition of
rights to use the copyright in the digital product, i.e. the right to reproduce and distribute the
picture, and not merely for the acquisition of the digital content.”
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23.

Add the new following paragraph 21 to the Commentary on Article 12:
"21. It has been suggested that the paragraph could give rise to abuses through the transfer
of rights or property to permanent establishments set up solely for that purpose in countries
that offer preferential treatment to royalty income. Apart from the fact that such abusive
transactions might trigger the application of domestic anti-abuse rules, it must be recognized
that a particular location can only constitute a permanent establishment if a business is
carried on therein and, also, that the requirement that a right or property be "effectively
connected" to such a location requires that the right or property be genuinely connected to
that business."

24.

Replace paragraph 22 of the Commentary on Article 12 by the following:
“22. The purpose of this paragraph is to restrict the operation of the provisions concerning the
taxation of royalties in cases where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the amount of the royalties paid
exceeds the amount which would have been agreed upon by the payer and the beneficial owner had
they stipulated at arm’s length. It provides that in such a case the provisions of the Article apply
only to that last-mentioned amount and that the excess part of the royalty shall remain taxable
according to the laws of the two Contracting States due regard being had to the other provisions of
the Convention. The paragraph permits only the adjustment of the amount of royalties and not
the reclassification of the royalties in such a way as to give it a different character, e.g. a
contribution to equity capital. For such an adjustment to be possible under paragraph 4 of
Article 12 it would be necessary as a minimum to remove the limiting phrase “having regard to
the use, right or information for which they are paid”. If greater clarity of intent is felt
appropriate, a phrase such as ‘for whatever reason’ might be added after ‘exceeds’.”

Commentary on Articles 23A and 23B
25.

Add the following paragraph 31.1 to the Commentaries on Articles 23A and 23B:
"31.1
One example where paragraph 2 could be so amended is where a State that generally
adopts the exemption method considers that that method should not apply to items of income
that benefit from a preferential tax treatment in the other State by reason of a tax measure
that has been introduced in that State after the date of signature of the Convention. In order
to include these items of income, paragraph 2 could be amended as follows:
"2.

Where a resident of a Contracting State derives an item of income which

a)

in accordance with the provisions of Articles 10 and 11, may be taxed in the
other Contracting State, or

b)

in accordance with the provisions of this Convention, may be taxed in the other
Contracting State but which benefits from a preferential tax treatment in that
other State by reason of a tax measure
(i)

that has been introduced in the other Contracting State after the date of
signature of the Convention, and

(ii)

in respect of which, that State has notified the competent authorities of
the other Contracting State, before the item of income is so derived and
after consultation with that other State, that this paragraph shall apply,
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the first-mentioned State shall allow as a deduction from the tax on the income of that
resident an amount equal to the tax paid in that other State. Such deduction shall not,
however, exceed that part of the tax, as computed before the deduction is given, which is
attributable to such items of income derived from that other State."
Commentary on Article 26
26.

Replace paragraph 16 of the Commentary on Article 26 by the following:
“16. Information is deemed to be obtainable in the normal course of administration if it is in
the possession of the tax authorities or can be obtained by them in the normal procedure of tax
determination, which may include special investigations or special examination of the business
accounts kept by the taxpayer or other persons, provided that the tax authorities would make
similar investigations or examinations for their own purposes. This means that the requested
State has to collect the information the other State needs in the same way as if its own taxation
was involved, under the proviso mentioned in paragraph 15 above. This obligation is clearly
evidenced by the practices followed by Member countries which show that, when collecting
information requested by a treaty partner, Contracting States often use the special examining
or investigative powers provided by their laws for purposes of the application of their domestic
taxes even though they do not themselves need the information for applying these taxes.”

Commentary on Article 27
27.
Add the following new Commentary on Article 27 (and renumber the Commentary on Articles
28, 29 and 30):
" COMMENTARY ON ARTICLE 27
CONCERNING THE ASSISTANCE IN THE COLLECTION OF TAXES
1.
This Article provides the rules under which Contracting States9 may agree to provide
each other assistance in the collection of taxes. In some States, national law or policy may
prevent this form of assistance or set limitations to it. Also, in some cases, administrative
considerations may not justify providing assistance in the collection of taxes to another State
or may similarly limit it. During the negotiations, each Contracting State will therefore need
to decide whether and to what extent assistance should be given to the other State based on
various factors, including

9.

−

the stance taken in national law to providing assistance in the collection of other
States' taxes;

−

whether and to what extent the tax systems, tax administrations and legal standards
of the two States are similar, particularly as concerns the protection of fundamental
taxpayers’ rights (e.g timely and adequate notice of claims against the taxpayer, the
right to confidentiality of taxpayer information, the right to appeal, the right to be
heard and present argument and evidence, the right to be assisted by a counsel of the
taxpayer's choice, the right to a fair trial, etc.);

Throughout this Commentary on Article 27, the State making a request for assistance is referred to as the
"requesting State" while the State from which assistance is requested is referred to as the "requested State".
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−

whether assistance in the collection of taxes will provide balanced and reciprocal
benefits to both States;

−

whether each State’s tax administration will be able to effectively provide such
assistance;

−

whether trade and investment flows between the two States are sufficient to justify
this form of assistance;

−

whether for constitutional or other reasons the taxes to which the Article applies
should be limited.

The Article should only be included in the Convention where each State concludes that, based
on these factors, they can agree to provide assistance in the collection of taxes levied by the
other State.
2.
The Article provides for comprehensive collection assistance. Some States may prefer to
provide a more limited type of collection assistance. This may be the only form of collection
assistance that they are generally able to provide or that they may agree to in a particular
convention. For instance, a State may want to limit assistance to cases where the benefits of
the Convention (e.g. a reduction of taxes in the State where income such as interest arises)
have been claimed by persons not entitled to them. States wishing to provide such limited
collection assistance are free to adopt bilaterally an alternative Article drafted along the
following lines:
"Article 27
Assistance in the collection of taxes
1.
The Contracting States undertake to lend assistance to each other in the
collection of tax to the extent needed to ensure that any exemption or reduced rate of
tax granted under this Convention shall not be enjoyed by persons not entitled to such
benefits. The competent authorities of the Contracting States may by mutual agreement
settle the mode of application of this Article.
2.
In no case shall the provisions of this Article be construed so as to impose on a
Contracting State the obligation:
a)

to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;

b)

to carry out measures which would be contrary to public policy (ordre
public)."

Paragraph 1
3.
This paragraph contains the principle that a Contracting State is obliged to assist the
other State in the collection of taxes owed to it, provided that the conditions of the Article are
met. Paragraphs 3 and 4 provide the two forms that this assistance will take.
4.
The paragraph also provides that assistance under the Article is not restricted by
Articles 1 and 2. Assistance must therefore be provided as regards a revenue claim owed to a
Contracting State by any person, whether or not a resident of a Contracting State. Some
Contracting States may, however, wish to limit assistance to taxes owed by residents of either
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Contracting State. Such States are free to restrict the scope of the Article by omitting the
reference to Article 1 from the paragraph.
5.
Paragraph 1 of Article 26 applies to the exchange of information for purposes of the
provisions of this Article. The confidentiality of information exchanged for purposes of
assistance in collection is thus ensured.
6.
The paragraph finally provides that the competent authorities of the Contracting States
may, by mutual agreement, decide the details of the practical application of the provisions of
the Article.
7.
Such agreement should, in particular, deal with the documentation that should
accompany a request made pursuant to paragraph 3 or 4. It is common practice to agree that
a request for assistance will be accompanied by such documentation as is required by the law
of the requested State, or has been agreed to by the competent authorities of the Contracting
States, and that is necessary to undertake, as the case may be, collection of the revenue claim
or measures of conservancy. Such documentation may include, for example, a declaration
that the revenue claim is enforceable and is owed by a person who cannot, under the law of the
requesting State, prevent its collection or an official copy of the instrument permitting
enforcement in the requesting State. An official translation of the documentation in the
language of the requested State should also be provided. It could also be agreed, where
appropriate, that the instrument permitting enforcement in the requesting State shall, where
appropriate and in accordance with the provisions in force in the requested State, be accepted,
recognised, supplemented or replaced, as soon as possible after the date of the receipt of the
request for assistance, by an instrument permitting enforcement in the latter State.
8.
The agreement should also deal with the issue of the costs that will be incurred by the
requested State in satisfying a request made under paragraph 3 or 4. In general, the costs of
collecting a revenue claim are charged to the debtor but it is necessary to determine which
State will bear costs that cannot be recovered from that person. The usual practice, in this
respect, is to provide that in the absence of an agreement specific to a particular case, ordinary
costs incurred by a State in providing assistance to the other State will not be reimbursed by
that other State. Ordinary costs are those directly and normally related to the collection, i.e.
those expected in normal domestic collection proceedings. In the case of extraordinary costs,
however, the practice is to provide that these will be borne by the requesting State, unless
otherwise agreed bilaterally. Such costs would cover, for instance, costs incurred when a
particular type of procedure has been used at the request of the other State, or supplementary
costs of experts, interpreters, or translators. Most States also consider as extraordinary costs
the costs of judicial and bankruptcy proceedings. The agreement should provide a definition of
extraordinary costs and consultation between the Contracting States should take place in any
particular case where extraordinary costs are likely to be involved. It should also be agreed
that, as soon as a Contracting State anticipates that extraordinary costs may be incurred, it
will inform the other Contracting State and indicate the estimated amount of such costs so that
the other State may decide whether such costs should be incurred.
9.
In the agreement, the competent authorities may also deal with other practical issues
such as:
−

whether there should be a limit of time after which a request for assistance could no
longer be made as regards a particular revenue claim;
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−

what should be the applicable exchange rate when a revenue claim is collected in a
currency that differs from the one which is used in the requesting State;

−

how should any amount collected pursuant to a request under paragraph 3 be
remitted to the requesting State.

Paragraph 2
10.
Paragraph 2 defines the term "revenue claim" for purposes of the Article. The
definition applies to any amount owed in respect of all taxes that are imposed on behalf of the
Contracting States, or of their political subdivisions or local authorities, but only insofar as the
imposition of such taxes is not contrary to the Convention or other instrument in force
between the Contracting States. It also applies to the interest, administrative penalties and
costs of collection or conservancy that are related to such an amount. Assistance is therefore
not restricted to taxes to which the Convention generally applies pursuant to Article 2, as is
confirmed in paragraph 1.
11.
Some Contracting States may prefer to limit the application of the Article to taxes that
are covered by the Convention under the general rules of Article 2. States wishing to do so
should replace paragraphs 1 and 2 by the following:
"1.
The Contracting States shall lend assistance to each other in the collection of
revenue claims. This assistance is not restricted by Article 1. The competent
authorities of the Contracting States may by mutual agreement settle the mode of
application of this Article.
2.
The term ’revenue claim’ as used in this Article means any amount owed in
respect of taxes covered by the Convention as well as interest, administrative
penalties and costs of collection or conservancy related to such amount."
12.
Similarly, some Contracting States may wish to limit the types of tax to which the
provisions of the Article will apply or to clarify the scope of application of these provisions by
including in the definition a detailed list of the taxes. States wishing to do so are free to adopt
bilaterally the following definition:
"The term ’revenue claim’ as used in this Article means any amount owed in respect
of the following taxes imposed by the Contracting States, as well as interest,
administrative penalties and costs of collection or conservancy related to such
amount:
a ) (in State A): …
b) (in State B): ..."
13.
In order to make sure that the competent authorities can freely communicate
information for purposes of the Article, Contracting States should ensure that all taxes with
respect to which the provisions of the Article apply are taxes with respect to which exchange of
information is allowed under paragraph 1 of Article 26.
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Paragraph 3
14.
This paragraph stipulates the conditions under which a request for assistance in
collection can be made. The revenue claim has to be enforceable under the law of the
requesting State and be owed by a person who, at that time, cannot, under the law of that
State, prevent its collection. This will be the case where the requesting State has the right,
under its internal law, to collect the revenue claim and the person owing the amount has no
administrative or judicial rights to prevent such collection.
15.
In many States, a revenue claim can be collected even though there is still a right to
appeal to an administrative body or a court as regards the validity or the amount of the claim.
If, however, the internal law of the requested State does not allow it to collect its own revenue
claims when appeals are still pending, the paragraph does not authorize it to do so in the case
of revenue claims of the other State in respect of which such appeal rights still exist even if
this does not prevent collection in that other State. Indeed, the phrase “and collected by that
other State in accordance with the provisions of its law applicable to the enforcement and
collection of its own taxes as if the revenue claim were a revenue claim of that other State"
has the effect of making that requested State's internal law restriction applicable to the
collection of the revenue claim of the other State. Many States, however, may wish to allow
collection assistance where a revenue claim may be collected in the requesting State
notwithstanding the existence of appeal rights even though the requested State’s own law
prevents collection in that case. States wishing to do so are free to modify paragraph 3 to read
as follows:
“When a revenue claim of a Contracting State is enforceable under the laws of that
State and is owed by a person who, at that time, cannot, under the laws of that State,
prevent its collection, that revenue claim shall, at the request of the competent
authority of that State, be accepted for purposes of collection by the competent
authority of the other Contracting State and collected by that other State in
accordance with the provisions of its law applicable to the enforcement and
collection of its own taxes as if the revenue claim were a revenue claim of that other
State that met the conditions allowing that other State to make a request under this
paragraph.”
16.
It is possible that the request may concern a tax that does not exist in the requested
State. The requesting State shall indicate where appropriate the nature of the revenue claim,
the components of the revenue claim, the date of expiry of the claim and the assets from which
the revenue claim may be recovered. The requested State will then follow the procedure
applicable to a claim for a tax of its own which is similar to that of the Applicant State or any
other appropriate procedure if no similar tax exists.
17.
Paragraph 3 also regulates the way in which the revenue claim of the requesting State
is to be collected by the requested State. Except with respect to time limits and priority (see the
Commentary on paragraph 5), the requested State is obliged to collect the revenue claim of the
requesting State as though it were the requested State’s own revenue claim even if, at the time,
it has no need to undertake collection actions related to that taxpayer for its own purposes. As
already mentioned, the phrase “in accordance with the provisions of its law applicable to the
enforcement and collection of its own taxes” has the effect of limiting collection assistance to
claims with respect to which no further appeal rights exist if, under the requested State‘s
internal law, collection of that States's own revenue claims are not permitted as long as such
rights still exist.
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18.
It is possible that the request may concern a tax that does not exist in the requested
State. The requesting State shall indicate where appropriate the nature of the revenue claim,
the components of the revenue claim, the date of expiry of the claim and the assets from which
the revenue claim may be recovered. The requested State will then follow the procedure
applicable to a claim for a tax of its own which is similar to that of the Applicant State or any
other appropriate procedure if no similar tax exists.
Paragraph 4
19.
In order to safeguard the collection rights of a Contracting State, this paragraph
enables it to request the other State to take measures of conservancy even where it cannot yet
ask for assistance in collection, e.g. when the revenue claim is not yet enforceable or when the
debtor still has the right to prevent its collection. This paragraph should only be included in
conventions between States that are able to take measures of conservancy under their own
laws. Also, States that consider that it is not appropriate to take measures of conservancy in
respect of taxes owed to another State may decide not to include the paragraph in their
conventions or to restrict its scope. In some States, measures of conservancy are referred to as
“interim measures” and such States are free to add these words to the paragraph to clarify its
scope in relation to their own terminology.
20.
One example of measures to which the paragraph applies is the seizure or the freezing
of assets before final judgement to guarantee that these assets will still be available when
collection can subsequently take place. The conditions required for the taking of measures of
conservancy may vary from one State to another but in all cases the amount of the revenue
claim should be determined beforehand, if only provisionally or partially. A request for
measures of conservancy as regards a particular revenue claim cannot be made unless the
requesting State can itself take such measures with respect to that claim (see the Commentary
on paragraph 8).
21.
In making a request for measures of conservancy the requesting State should indicate
in each case what stage in the process of assessment or collection has been reached. The
requested State will then have to consider whether in such a case its own laws and
administrative practice permit it to take measures of conservancy.
Paragraph 5
22.
Paragraph 5 first provides that the time-limits of the requested State, i.e. time
limitations beyond which a revenue claim cannot be enforced or collected, shall not apply to a
revenue claim in respect of which the other State has made a request under paragraph 3 or 4.
Since paragraph 3 refers to revenue claims that are enforceable in the requesting State and
paragraph 4 to revenue claims in respect of which the requesting State can take measures of
conservancy, it follows that it is the time-limits of the requesting State that are solely
applicable.
23.
Thus, as long as a revenue claim can still be enforced or collected (paragraph 3) or give
rise to measures of conservancy (paragraph 4) in the requesting State, no objection based on
the time-limits provided under the laws of the requested State may be made to the application
of paragraph 3 or 4 to that revenue claim. States which cannot agree to disregard their own
domestic time-limits should amend paragraph 5 accordingly.
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24.
The Contracting States may agree that after a certain period of time the obligation to
assist in the collection of the revenue claim no longer exists. The period should run from the
date of the original instrument permitting enforcement. Legislation in some States requires
renewal of the enforcement instrument, in which case the first instrument is the one that
counts for purposes of calculating the time period after which the obligation to provide
assistance ends.
25.
Paragraph 5 also provides that the rules of both the requesting (first sentence) and
requested (second sentence) States giving their own revenue claims priority over the claims of
other creditors shall not apply to a revenue claim in respect of which a request has been made
under paragraph 3 or 4. Such rules are often included in domestic laws to ensure that tax
authorities can collect taxes to the fullest possible extent.
26.
The rule according to which the priority rules of the requested State do not apply to a
revenue claim of the other State in respect of which a request for assistance has been made
applies even if the requested State must generally treat that claim as its own revenue claim
pursuant to paragraphs 3 and 4. States wishing to provide that revenue claims of the other
State should have the same priority as is applicable to their own revenue claims are free to
amend the paragraph by deleting the words "or accorded any priority" in the first sentence.
27.
The words "by reason of their nature as such", which are found at the end of the first
sentence, indicate that the time limits and priority rules of the requested State to which the
paragraph applies are only those that are specific to unpaid taxes. Thus, the paragraph does
not prevent the application of general rules concerning time limits or priority which would
apply to all debts (e.g. rules giving priority to a claim by reason of that claim having arisen or
having been registered before another one).
Paragraph 6
28.
This paragraph ensures that any legal or administrative objection concerning the
existence, validity or the amount of a revenue claim of the requesting State shall exclusively be
dealt with in that State. Thus, no legal or administrative proceedings, such as a request for
judicial review, shall be undertaken in the requested State with respect to these matters. The
main purpose of this rule is to prevent administrative or judicial bodies of the requested State
from being asked to decide matters which concern whether an amount, or part thereof, is
owed under the internal law of the other State.
Paragraph 7
29.
This paragraph provides that if, after a request has been made under paragraph 3 or 4,
the conditions that applied when such request was made cease to apply (e.g. a revenue claim
ceases to be enforceable in the requesting State), the State that made the request must
promptly notify the other State of this change of situation. Following the receipt of such a
notice, the requested State has the option to ask the requesting State to either suspend or
withdraw the request. If the request is suspended, the suspension should apply until such time
as the State that made the request informs the other State that the conditions necessary for
making a request as regards the relevant revenue claim are again satisfied or that it withdraws
its request.
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Paragraph 8
30.
This paragraph contains certain limitations to the obligations imposed on the State
which receives a request under paragraph 3 or 4.
31.
The requested State is at liberty to refuse to provide assistance in the cases referred to in
the paragraph. However if it does provide assistance in these cases, it remains within the
framework of the Article and it cannot be objected that this State has failed to observe the
provisions of the Article.
32.
In the first place, the paragraph contains the clarification that a Contracting State is
not bound to go beyond its own internal laws and administrative practice or those of the other
State in fulfilling its obligations under the Article. Thus, if the requesting State has no
domestic power to take measures of conservancy, the requested State could decline to take
such measures on behalf of the requesting State. Similarly, if the seizure of assets to satisfy a
revenue claim is not permitted in the requested State, that State is not obliged to seize assets
when providing assistance in collection under the provisions of the Article. However, types of
administrative measures authorised for the purpose of the requested State’s tax must be
utilised, even though invoked solely to provide assistance in the collection of taxes owed to the
requesting State.
33.
As provided in paragraph 5, a Contracting State’s time-limits will not apply to a revenue
claim in respect of which the other State has requested assistance in the collection of taxes. As
explained above, a State’s own time-limits for the collection of taxes cannot therefore
constitute, under subparagraph a), an obstacle to the carrying out of measures by that State.
34.
Sub-paragraph b) includes a limitation to carrying out measures contrary to public
policy (ordre public). As is the case under Article 26 (see paragraph 19 of the Commentary on
Article 26), it has been felt necessary to prescribe a limitation with regard to assistance which
may affect the vital interests of the State itself.
35.
Under subparagraph c), a Contracting State is not obliged to satisfy the request if the
other State has not exhausted all remedies available in its own territory or did not use all
reasonable measures of collection or conservancy, as the case may be, available under its laws
or administrative practice.
36.
Finally, under subparagraph d), the requested State may also reject the request for
practical considerations, for instance if the costs that it would incur in collecting a revenue
claim of the requesting State would exceed the amount of the revenue claim.
37.
Some States may wish to add to the paragraph a further limitation, already found in the
joint COE/OECD multilateral Convention on Mutual Assistance in Tax Matters, which would
allow a State not to provide assistance if it considers that the taxes with respect to which
assistance is requested are imposed contrary to generally accepted taxation principles.”
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