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Taxation of ExpatriatesTaxation of Expatriates

►► IssuesIssues whichwhich cancan bebe consideredconsidered forfor taxationtaxation ofof
ExpatriatesExpatriates::

-- ResidentialResidential StatusStatus..

-- TaxationTaxation ofof salary,salary, perquisites,perquisites, amenities,amenities,
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-- TaxationTaxation ofof salary,salary, perquisites,perquisites, amenities,amenities,
taxtax equalisationsequalisations givengiven abroad,abroad, etcetc..

-- FEMAFEMA issuesissues..

-- DTADTA..

-- FBTFBT..



-- StockStock OptionsOptions..

-- TDSTDS byby employersemployers..

-- ForeignForeign TaxTax creditscredits..

-- PEPE issuesissues forfor foreignforeign employersemployers..

Taxation of ExpatriatesTaxation of Expatriates
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-- PEPE issuesissues forfor foreignforeign employersemployers..

-- TaxTax planningplanning areasareas..

►►Other issues: (Not discussed.)Other issues: (Not discussed.)

-- Visa.Visa.

-- Registration with Police.Registration with Police.



Expatriate Expatriate 

►►TheThe wordword “expatriate”“expatriate” isis notnot defineddefined underunder thethe
TaxTax lawslaws..

►►UsuallyUsually itit refersrefers toto anan employeeemployee workingworking
abroadabroad andand whowho comescomes toto workwork inin aa countrycountry
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abroadabroad andand whowho comescomes toto workwork inin aa countrycountry
forfor aa shortshort periodperiod (say(say betweenbetween 66 monthsmonths andand 55
years)years).. TheyThey dodo notnot intendintend toto becomebecome
permanentpermanent residentsresidents..

►►UnderUnder IndianIndian context,context, itit includesincludes NRIsNRIs..



Residential Status Residential Status –– IncomeIncome--taxtax

►► IfIf aa personperson comescomes toto IndiaIndia && staysstays forfor lessless thanthan
6060 days,days, hehe willwill bebe aa nonnon--residentresident..

►► IfIf aa personperson comescomes toto IndiaIndia && staysstays forfor moremore
thanthan 6060 daysdays butbut lessless thanthan 181181 days,days,

++
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++

WithinWithin 44 precedingpreceding previousprevious years,years, thethe numbernumber
ofof daysdays staystay inin IndiaIndia isis lessless thanthan 365365 days,days,

hehe willwill bebe aa nonnon--residentresident..



►►ForFor NRINRI,, thethe testtest ofof 365365 daysdays inin 44 precedingpreceding
previousprevious yearsyears doesdoes notnot applyapply ifif hehe isis onon aa visitvisit
toto IndiaIndia.. [Expln[Expln.. (b)(b) toto SS..66((11)])].. ii..ee.. HeHe cancan bebe inin

Residential Status Residential Status –– IncomeIncome--taxtax
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toto IndiaIndia.. [Expln[Expln.. (b)(b) toto SS..66((11)])].. ii..ee.. HeHe cancan bebe inin
IndiaIndia uptoupto 181181 daysdays ifif hehe comescomes onon aa visitvisit,, andand
stillstill bebe aa nonnon--residentresident..

HoweverHowever ifif thethe NRINRI hashas notnot comecome forfor aa visitvisit,,
willwill hehe getget thethe benefitbenefit ofof staystay uptoupto 181181 daysdays
andand yetyet bebe consideredconsidered asas aa NR?NR?



Residential Status Residential Status –– NRI NRI –– IncomeIncome--taxtax

►►NRI is defined u/s. 115C(e):NRI is defined u/s. 115C(e):

It means a person who is:It means a person who is:

(i)  a non(i)  a non--resident; and resident; and 

(ii) an Indian citizen; or(ii) an Indian citizen; or
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(ii) an Indian citizen; or(ii) an Indian citizen; or

a person of India Origin (PIO).a person of India Origin (PIO).

PIOPIO meansmeans aa personperson whowho himself,himself, oror eithereither ofof
hishis parents,parents, oror eithereither ofof hishis grandparents,grandparents,
werewere bornborn inin undividedundivided IndiaIndia..

There is no reference to There is no reference to spousespouse..



Residential Status Residential Status –– IncomeIncome--taxtax

►►NotNot OrdinarilyOrdinarily ResidentResident (NOR)(NOR)::

IfIf aa personperson isis aa nonnon--residentresident forfor ninenine years,years, hehe
willwill bebe consideredconsidered asas NORNOR forfor oneone yearyear..

IfIf aa personperson isis aa nonnon--residentresident forfor 1010 yearsyears oror
more,more, hehe willwill bebe consideredconsidered asas NORNOR forfor 22
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IfIf aa personperson isis aa nonnon--residentresident forfor 1010 yearsyears oror
more,more, hehe willwill bebe consideredconsidered asas NORNOR forfor 22
yearsyears..

IfIf hehe isis inin IndiaIndia forfor lessless thanthan 730730 daysdays inin 77
precedingpreceding years,years, hehe willwill bebe aa NORNOR.. (This(This cancan
givegive NORNOR statusstatus benefitbenefit forfor 33 oror 44 yearsyears..))

►►AsAs anan NOR,NOR, foreignforeign incomesincomes areare taxtax freefree..



►►SectionSection 22(v)(B)(v)(B) --

AA personperson isis aa residentresident inin IndiaIndia ifif hehe staysstays inin
IndiaIndia::

-- forfor employmentemployment inin IndiaIndia..

Residential Status Residential Status –– FEMAFEMA
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-- forfor employmentemployment inin IndiaIndia..

-- forfor carryingcarrying onon businessbusiness..

-- forfor anyany purposepurpose whichwhich indicatesindicates hishis
intentionintention toto staystay forfor anan uncertainuncertain periodperiod..

►►AnAn expatriateexpatriate wouldwould bebe anan IndianIndian residentresident
fromfrom thethe dayday hehe comescomes toto IndiaIndia..



►►AA personperson isis NotNot permanentlypermanently residentresident (NPR)(NPR) inin
IndiaIndia ifif hehe comescomes forfor anan employmentemployment ofof specificspecific
durationduration (irrespective(irrespective ofof thethe period),period), oror aa

Residential Status Residential Status –– FEMAFEMA
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durationduration (irrespective(irrespective ofof thethe period),period), oror aa
specificspecific jobjob forfor assignmentassignment notnot exceedingexceeding 33
yearsyears..



FEMA issuesFEMA issues

►►EmployerEmployer cancan remitremit itsits contributioncontribution towardstowards
ProvidentProvident fund/fund/ superannuation/superannuation/ pensionpension
fundfund abroadabroad inin casecase ofof “Expatriate“Expatriate staff”staff” whowho
areare NPRNPR.. [FEMA[FEMA NotificationNotification 33,, RegReg.. 55]]
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areare NPRNPR.. [FEMA[FEMA NotificationNotification 33,, RegReg.. 55]]

►► ‘Expatriate‘Expatriate staff'staff' meansmeans aa personperson whosewhose
providentprovident // superannuation/superannuation/ pensionpension fundfund isis
maintainedmaintained outsideoutside IndiaIndia byby hishis principalprincipal
employeremployer outsideoutside IndiaIndia..



FEMA IssuesFEMA Issues

►►HisHis foreignforeign assetsassets andand foreignforeign incomesincomes cancan bebe
keptkept abroadabroad..

►►NormallyNormally fullfull salarysalary hashas toto bebe broughtbrought intointo
IndiaIndia..

2525%% ofof foreignforeign salarysalary hashas toto bebe paidpaid byby thethe
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►►2525%% ofof foreignforeign salarysalary hashas toto bebe paidpaid byby thethe
foreignforeign employeremployer inin rupeesrupees inin IndiaIndia.. 7575%% cancan
bebe keptkept abroadabroad..

[This[This facilityfacility isis availableavailable ifif hehe isis onon deputationdeputation
toto thethe IndianIndian officeoffice oror subsidiarysubsidiary --

FEMAFEMA NotificationNotification 1010,, RegReg.. 77((88))..]]



FEMA IssuesFEMA Issues

►►Remittance abroad:Remittance abroad:

AA foreignforeign citizencitizen (other(other thanthan aa citizencitizen ofof NepalNepal
oror BhutanBhutan oror aa PIO)PIO) whowho hashas retiredretired fromfrom anan
employmentemployment inin India,India, cancan remitremit USUS$$ 11 mnmn.. perper
financialfinancial yearyear outout ofof retirementretirement proceedsproceeds..
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financialfinancial yearyear outout ofof retirementretirement proceedsproceeds..

DocumentaryDocumentary evidenceevidence andand aa certificatecertificate fromfrom aa
CACA isis requiredrequired forfor thethe remittanceremittance..

[FEMA[FEMA NotificationNotification 1313,, RegReg.. 44((22)(i)])(i)]

►►NRIsNRIs cancan remitremit USUS$$ 11 mnmn.. perper yearyear outout ofof
IndianIndian assetsassets..



Residential Status Residential Status –– IncomeIncome--tax tax 
Vs. FEMAVs. FEMA

►►AA personperson cancan havehave differentdifferent residentialresidential statusstatus
underunder IncomeIncome--taxtax ActAct && FEMAFEMA..

EE..gg.. AA personperson comescomes toto IndiaIndia onon 11stst DecDec..0707..
UnderUnder FEMA,FEMA, hehe willwill bebe anan IndianIndian residentresident
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UnderUnder FEMA,FEMA, hehe willwill bebe anan IndianIndian residentresident
immediatelyimmediately.. UnderUnder II..TT.. Act,Act, hehe willwill bebe aa nonnon--
residentresident tilltill 3131stst March,March, 0808..

[An[An NRINRI willwill loselose exemptionexemption onon NRENRE interestinterest --
sectionsection 1010((1515)(ii))(ii)..]]



►► IndianIndian ShipsShips –– ifif operatingoperating beyondbeyond India’sIndia’s
territorialterritorial waterswaters -- willwill notnot bebe consideredconsidered asas “in“in
India”India”.. (Territorial(Territorial waterswaters meanmean aa distancedistance
uptoupto 1212 nauticalnautical milesmiles fromfrom appropriateappropriate

Residential Status Residential Status –– IncomeIncome--tax tax 
Vs. FEMAVs. FEMA
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uptoupto 1212 nauticalnautical milesmiles fromfrom appropriateappropriate
baseline)baseline)..

UnderUnder FEMAFEMA –– aa shipship flyingflying anan IndianIndian flagflag isis
consideredconsidered asas aa floatingfloating islandisland.. ThereforeTherefore aa
personperson isis “in“in India”India”.. (Paul(Paul HH.. RodriguezRodriguez VV..
DirectorDirector ofof EnforcementEnforcement –– 4545 TaxmannTaxmann 9494))..



►►Day of arrival & departure in India.Day of arrival & departure in India.

AdvanceAdvance RulingRuling ((233233 ITRITR 462462)) –– BothBoth daysdays
shouldshould bebe countedcounted asas “in“in India”India”..

Residential Status Residential Status –– IncomeIncome--taxtax
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shouldshould bebe countedcounted asas “in“in India”India”..

JaipurJaipur TribunalTribunal (No(No.. 12301230 dtdt.. 2222..88..8686)) (ITO(ITO V/sV/s..
DrDr.. RR.. KK.. Sharma)Sharma) –– OnlyOnly dayday ofof departuredeparture hashas
toto bebe consideredconsidered asas “in“in India”India”..



Dual ResidenceDual Residence

►►DTADTA doesdoes notnot prescribeprescribe residentialresidential statusstatus..

►►OnlyOnly thethe DomesticDomestic TaxTax lawlaw determinesdetermines
residentialresidential statusstatus..
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residentialresidential statusstatus..

►►AA personperson cancan bebe aa residentresident ofof twotwo countriescountries
(specially(specially inin thethe yearyear ofof departuredeparture // arrival)arrival)..

►► IfIf therethere isis nono DTA,DTA, aa personperson maymay bebe taxabletaxable inin
bothboth countriescountries onon GlobalGlobal incomeincome..



►► IfIf therethere isis aa DTA,DTA, thethe tietie--breakingbreaking rulesrules havehave toto
bebe appliedapplied asas perper hierarchyhierarchy ofof teststests belowbelow::

-- PermanentPermanent HomeHome;;

-- CentreCentre ofof vitalvital interestsinterests (Personal(Personal &&

Dual ResidenceDual Residence
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-- CentreCentre ofof vitalvital interestsinterests (Personal(Personal &&
economiceconomic relations)relations);;

-- HabitualHabitual AbodeAbode;;

-- NationalityNationality;;

-- MutualMutual AgreementAgreement ProcedureProcedure..



►►DueDue toto differentdifferent fiscalfiscal yearyear endings,endings, aa personperson
maymay bebe aa nonnon--residentresident ofof bothboth -- thethe homehome
countrycountry && thethe hosthost countrycountry..

Dual NonDual Non--ResidenceResidence
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countrycountry && thethe hosthost countrycountry..

►►AsAs aa nonnon--residentresident ofof bothboth countries,countries, hehe willwill notnot
bebe entitledentitled toto DTADTA reliefrelief..

►►DomesticDomestic reliefrelief alsoalso maymay notnot applyapply..



►►Example:Example:

AA SingaporeSingapore expatriateexpatriate comescomes toto IndiaIndia onon 11stst

January,January, 20072007.. HeHe willwill bebe aa NRNR ofof SingaporeSingapore forfor
20072007..

InIn India,India, hehe willwill bebe aa nonnon--residentresident uptoupto 3131..33..0707..

Dual NonDual Non--ResidenceResidence
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InIn India,India, hehe willwill bebe aa nonnon--residentresident uptoupto 3131..33..0707..

SalarySalary earnedearned inin SingaporeSingapore forfor JanuaryJanuary--March,March,
20072007 –– willwill becomebecome taxabletaxable inin bothboth countriescountries..
HeHe willwill notnot getget creditcredit anyany wherewhere –– leadingleading toto
doubledouble taxtax..



Taxation of ExpatriatesTaxation of Expatriates

►►ResidentResident && GlobalGlobal incomeincome

ordinaryordinary residentresident isis taxabletaxable..

►►Resident but NOR        Indian income isResident but NOR        Indian income is

taxable. Foreign incometaxable. Foreign income
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taxable. Foreign incometaxable. Foreign income

is not taxable is not taxable –– unlessunless

received in India.received in India.

►►NonNon--residentresident Same as above.Same as above.



►►Employee employed      Employee employed      S.5 S.5 –– Income accruesIncome accrues

inin IndiaIndia.. inin IndiaIndia..

EmployeeEmployee employedemployed SS..99((11)(ii))(ii) ––IncomeIncome isis

Taxation of ExpatriatesTaxation of Expatriates
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EmployeeEmployee employedemployed SS..99((11)(ii))(ii) ––IncomeIncome isis

abroad,abroad, butbut rendersrenders deemeddeemed toto accrueaccrue inin

servicesservices inin IndiaIndia.. IndiaIndia

►► Indian salary plus foreign salary is taxable in Indian salary plus foreign salary is taxable in 
India.India.



►►Foreign perquisites are also taxable in India.Foreign perquisites are also taxable in India.

►►MeaningMeaning ofof employmentemployment –– MaxMax MuellerMueller
BhavanBhavan –– 268268 ITRITR 3131 (Advance(Advance Ruling)Ruling)

►►Duration of employment is not relevant.Duration of employment is not relevant.

Taxation of ExpatriatesTaxation of Expatriates
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Duration of employment is not relevant.Duration of employment is not relevant.

►►TaxTax onon NonNon--monetarymonetary perquisiteperquisite paidpaid byby thethe
employeremployer isis exemptexempt fromfrom grossinggrossing upup –– sectionsection
1010((1010CC)CC)..

RBFRBF RigRig CorpCorp.. DelhiDelhi TribunalTribunal SpecialSpecial BenchBench
((20072007)) –– TaxTax borneborne byby thethe employeremployer isis exemptexempt
fromfrom grossinggrossing upup..



►► IncomeIncome receivedreceived beforebefore joiningjoining employmentemployment
(pre(pre--signsign--onon incentive)incentive);; oror afterafter leavingleaving
employmentemployment isis consideredconsidered asas “profits“profits inin lieulieu ofof
salary”salary” [S[S..1717((33)(iii))(iii) ww..ee..ff.. AA..YY.. 20012001--0202]]..

Taxation of ExpatriatesTaxation of Expatriates
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salary”salary” [S[S..1717((33)(iii))(iii) ww..ee..ff.. AA..YY.. 20012001--0202]]..

►►SalarySalary forfor restrest periodperiod beforebefore && afterafter servicesservices
renderedrendered inin IndiaIndia isis taxabletaxable.. [S[S..99((11)(ii),)(ii), ExplnExpln..]]..

►► IfIf paymentpayment isis relatedrelated toto servicesservices renderedrendered inin
India,India, itit isis taxabletaxable..



DTADTA

►►ArticleArticle 1515 (UN(UN andand OECDOECD model)model) dealsdeals withwith
employmentemployment incomeincome..

►►PrimarilyPrimarily salarysalary isis taxabletaxable inin thethe CountryCountry ofof
ResidenceResidence (say(say UK)UK) unless,unless, thethe employmentemployment isis
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ResidenceResidence (say(say UK)UK) unless,unless, thethe employmentemployment isis
exercisedexercised inin thethe otherother countrycountry (say(say India)India)..
[Article[Article 1515((11)])]..

►► IfIf thethe employmentemployment isis exercisedexercised inin India,India, thenthen
salarysalary isis alsoalso taxabletaxable inin IndiaIndia..



DTADTA

►►PlacePlace wherewhere thethe employeeemployee rendersrenders servicesservices isis
consideredconsidered asas thethe placeplace ofof employmentemployment..

►►TimeTime ofof paymentpayment ofof remunerationremuneration isis
immaterialimmaterial.. IfIf itit isis relatedrelated toto employmentemployment inin
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immaterialimmaterial.. IfIf itit isis relatedrelated toto employmentemployment inin
India,India, remunerationremuneration isis taxabletaxable inin IndiaIndia..

IfIf thethe otherother countrycountry taxestaxes incomeincome onon receiptreceipt
basis,basis, thenthen therethere cancan bebe unrelievedunrelieved doubledouble taxtax..
(e(e..gg.. salarysalary underunder SS.. 99((11)(ii),)(ii), 1717((33)(iii)))(iii))..



DTADTA

►►ArticleArticle 1515 appliesapplies onlyonly toto privateprivate sectorsector
employeesemployees.. ItIt doesdoes notnot applyapply toto::

-- Director’sDirector’s feesfees..

-- Artist’sArtist’s && sportsperson’ssportsperson’s remunerationremuneration..
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-- Artist’sArtist’s && sportsperson’ssportsperson’s remunerationremuneration..

-- PensionPension..

-- Salary&Salary& pensionpension ofof GovernmentGovernment employeesemployees..

-- PaymentsPayments toto students,students, professorsprofessors && foreignforeign
teachersteachers inin somesome casescases..



►►ExemptionExemption forfor shortshort visitsvisits::

IncomeIncome--taxtax –– SS..1010((66)(vi))(vi) –– salarysalary isis exemptexempt ifif::

-- ForeignForeign enterpriseenterprise isis notnot engagedengaged inin tradetrade
oror businessbusiness inin India,India,

Short visitsShort visits
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-- EmployeeEmployee doesdoes notnot staystay forfor moremore thanthan 9090
daysdays inin aa previousprevious yearyear inin India,India, andand

-- SalarySalary isis notnot deductibledeductible fromfrom thethe
employer’semployer’s incomeincome chargeablechargeable underunder
IncomeIncome--taxtax ActAct..

[These are cumulative conditions.][These are cumulative conditions.]



►►ExemptionExemption forfor shortshort visitsvisits::

DTADTA -- ArticleArticle 1515((22)) -- SalarySalary isis exemptexempt ifif::

-- EmployeeEmployee doesdoes notnot staystay inin IndiaIndia forfor moremore
thanthan 183183 daysdays inin aa 1212 monthmonth periodperiod
commencingcommencing oror endingending inin aa fiscalfiscal year,year,

Short visitsShort visits
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commencingcommencing oror endingending inin aa fiscalfiscal year,year,

-- RemunerationRemuneration isis paidpaid byby aa nonnon--residentresident
employer,employer, andand

-- RemunerationRemuneration isis notnot borneborne byby PEPE oror FBFB ofof
employeremployer inin IndiaIndia..

[These[These areare cumulativecumulative conditionsconditions..]]



Short visitsShort visits

►► InIn otherother words,words, underunder aa DTA,DTA, IndiaIndia cancan taxtax
thethe employmentemployment income,income, ifif anyany ofof converseconverse
conditionsconditions areare satisfiedsatisfied.. ii..ee..

-- ifif numbernumber ofof daysdays ofof employeeemployee inin IndiaIndia
exceedexceed 183183,, oror
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exceedexceed 183183,, oror

-- ifif remunerationremuneration isis paidpaid byby anan IndianIndian
resident,resident, oror

-- ifif remunerationremuneration isis borneborne byby thethe
employer’semployer’s PEPE oror FBFB inin IndiaIndia..



Short visitsShort visits

►►SomeSome DTAsDTAs useuse thethe wordswords “deductible”“deductible”..
(Indian(Indian DTAsDTAs withwith Australia,Australia, Belgium,Belgium, UKUK..))

►►WhatWhat isis thethe meaningmeaning ofof “borne“borne by”?by”?

-- Debiting accounts.Debiting accounts.
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-- Debiting accounts.Debiting accounts.

-- Payment by a PE.Payment by a PE.

-- Deduction from profits for taxation.Deduction from profits for taxation.

-- Attributed to the PE.Attributed to the PE.

►►LivingLiving allowanceallowance paidpaid byby IndianIndian companycompany..



Short visitsShort visits

►► InIn casecase ofof presumptivepresumptive tax,tax, cancan wewe saysay thatthat
salarysalary isis “borne“borne by”by” thethe PE?PE?

LloydLloyd HelicopterHelicopter –– 249249 ITRITR 162162

DhvDhv ConsultantsConsultants –– 277277 ITRITR 9797
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EnscoEnsco –– 9191 ITDITD 459459

►►ReimbursementReimbursement ofof costscosts byby PEPE –– DoesDoes itit meanmean
PEPE hashas “borne”“borne” thethe salary?salary?

►►TheThe “base“base erosion”erosion” principleprinciple isis importantimportant.. IfIf
thethe PEPE hashas claimedclaimed salarysalary asas aa deduction,deduction, itit
shouldshould bebe consideredconsidered asas “borne“borne by”by”..



►► IfIf thethe employee,employee,

isis employedemployed onon aa foreignforeign ship,ship,

andand hishis staystay inin IndiaIndia isis uptoupto 9090 daysdays inin aa year,year,

Employment on shipsEmployment on ships
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andand hishis staystay inin IndiaIndia isis uptoupto 9090 daysdays inin aa year,year,
salarysalary isis notnot taxabletaxable inin IndiaIndia [S[S..1010((66)(vii)])(vii)]..

►►EmployeeEmployee onon aa shipship oror aircraftaircraft operatingoperating inin
internationalinternational traffictraffic isis taxabletaxable onon hishis salarysalary
wherewhere thethe employeremployer isis situatedsituated.. [Art[Art.. 1515((33)) ofof aa
DTA]DTA]..



International Hiring International Hiring –– Out of labourOut of labour

Gibraltar
Employer 

(employee contractor)
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Employees for less 
than 183 days

Indian Resident

India Payment

Employees work under supervision of 
Indian client. All conditions of article 15(2) are 

satisfied.

Contract



International Hiring International Hiring –– Out of labourOut of labour

►►MeaningMeaning ofof employeremployer-- OneOne whowho bearsbears
responsibilityresponsibility && risksrisks ofof employeesemployees;;

OneOne whowho directsdirects && supervisessupervises thethe workwork ofof
employeesemployees;;
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OneOne whowho enjoysenjoys thethe fruitsfruits ofof employee’semployee’s workwork..

►►SubstanceSubstance overover formform shouldshould prevailprevail..

►►SoftwareSoftware peoplepeople workingworking onon sitesite –– whowho isis thethe
employer?employer?



Expatriates Expatriates –– some issuessome issues

►►TheThe employeeemployee willwill notnot bebe liableliable toto taxtax onon hishis
foreignforeign incomes,incomes, tilltill hehe isis aa NORNOR..

►►WhatWhat aboutabout hishis otherother activeactive income?income?

ExamplesExamples::
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-- IfIf hehe tradestrades inin sharesshares overover aa website?website?

-- HisHis retirementretirement accountaccount (e(e..gg.. 401401--KK accountaccount
inin USA)USA) wherewhere hehe hashas thethe powerpower toto managemanage thethe
investments?investments? (Advance(Advance rulingruling PP--1212 –– 228228 ITRITR
6161))

IsIs itit aa sourcesource inin IndiaIndia (partly(partly oror fully)?fully)?



Expatriates Expatriates –– some issuessome issues

►►WealthWealth--tax:tax:

-- AssetsAssets asas defineddefined u/su/s.. 22(ea)(ea) outsideoutside IndiaIndia
areare taxabletaxable inin casecase ofof anan ordinaryordinary residentresident..
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areare taxabletaxable inin casecase ofof anan ordinaryordinary residentresident..

-- SS.. 66(i)(i) –– AssetsAssets outsideoutside IndiaIndia ofof foreignforeign
citizencitizen andand NOR,NOR, areare exemptexempt fromfrom wealthwealth--
taxtax..



►►Foreign employers may be liable to FBT.Foreign employers may be liable to FBT.

►►ForeignForeign employersemployers willwill havehave toto complycomply withwith
TDSTDS provisionsprovisions..

Expatriates Expatriates –– some issuessome issues
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TDSTDS provisionsprovisions..

►►StockStock OptionsOptions..

►►PEPE exposureexposure forfor foreignforeign employersemployers..



Residents going abroadResidents going abroad

►►Residential status:Residential status:

60 days test applies.60 days test applies.

ForFor IndianIndian citizenscitizens goinggoing forfor employmentemployment
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ForFor IndianIndian citizenscitizens goinggoing forfor employmentemployment
abroad,abroad, oror asas membersmembers ofof crewcrew ofof IndianIndian ships,ships,
thethe personperson cancan bebe inin IndiaIndia forfor uptoupto 181181 daysdays
andand stillstill bebe anan IndianIndian residentresident.. [Expln[Expln.. (a)(a) toto
SS..66((11)])]..



Residents going abroadResidents going abroad

►►SometimesSometimes initialinitial periodperiod ofof postingposting abroadabroad
maymay bebe asas aa consultantconsultant.. BenefitBenefit ofof 181181 daysdays
maymay notnot bebe availableavailable..

InIn thethe firstfirst year,year, hehe maymay bebe anan IndianIndian residentresident..
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►► InIn thethe firstfirst year,year, hehe maymay bebe anan IndianIndian residentresident..
ForeignForeign salarysalary isis taxabletaxable inin IndiaIndia.. HeHe willwill getget
foreignforeign taxtax creditscredits..

►►Different fiscal years may cause rectifications.Different fiscal years may cause rectifications.



Residents going abroadResidents going abroad

►► IndianIndian employeesemployees sentsent abroadabroad::

-- OnOn payrollpayroll ofof foreignforeign branchbranch oror foreignforeign
subsidiary,subsidiary,

-- OnOn shortshort visitsvisits..
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-- OnOn shortshort visitsvisits..

IndianIndian companycompany payspays salarysalary inin IndiaIndia andand
abroadabroad inin foreignforeign countrycountry.. IsIs thethe IndianIndian salarysalary
andand foreignforeign salarysalary taxabletaxable inin India?India?

BritishBritish GasGas –– 287287 ITRITR 462462

SS MohanMohan –– 294294 ITRITR 177177..



Residents going abroadResidents going abroad

►►TDSTDS byby IndianIndian CoCo.:.:

–– IsIs itit creditablecreditable abroad?abroad?
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–– IsIs itit creditablecreditable abroad?abroad?

-- IsIs itit refundablerefundable inin India?India?

►►LivingLiving allowanceallowance forfor visitvisit abroadabroad..



Fringe Benefit TaxFringe Benefit Tax

►►FBTFBT isis payablepayable byby anan employeremployer onon anyany fringefringe
benefitbenefit providedprovided toto employeesemployees.. FringeFringe benefitbenefit
includesincludes::

-- ActualActual benefitbenefit toto employeesemployees..
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-- ActualActual benefitbenefit toto employeesemployees..

-- DeemedDeemed benefitbenefit toto employeesemployees..

►►CircularsCirculars clarifyclarify thethe intentionintention ofof thethe
GovernmentGovernment.. SomeSome issuesissues inin thethe circularscirculars areare
notnot coveredcovered underunder thethe II..TT.. ActAct..



FBT FBT –– Cross BorderCross Border

►►ForeignForeign employersemployers areare liableliable toto FBTFBT ifif theythey
havehave employeesemployees basedbased inin IndiaIndia..

►► IndianIndian employersemployers areare notnot liableliable toto FBTFBT ifif theythey
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►► IndianIndian employersemployers areare notnot liableliable toto FBTFBT ifif theythey
havehave employeesemployees basedbased outsideoutside IndiaIndia..

►►WhatWhat isis thethe meaningmeaning ofof employeesemployees basedbased inin
IndiaIndia andand employeesemployees basedbased outsideoutside India?India?



►►FBTFBT isis payablepayable ifif employeesemployees areare basedbased inin IndiaIndia..

►►ForeignForeign employeremployer maymay notnot havehave aa PEPE inin India,India,
oror itsits incomeincome maymay bebe exemptexempt fromfrom taxtax underunder aa
DTA,DTA, stillstill FBTFBT isis payablepayable ifif therethere areare employeesemployees

Foreign employers Foreign employers –– India employeesIndia employees
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DTA,DTA, stillstill FBTFBT isis payablepayable ifif therethere areare employeesemployees
basedbased inin IndiaIndia..

►►ExpensesExpenses attributableattributable toto operationsoperations ofof thethe PEPE
areare toto bebe consideredconsidered forfor chargingcharging FBTFBT..

►►ShortShort durationduration staystay inin IndiaIndia ofof employeesemployees ––
FBTFBT isis payablepayable ifif salarysalary isis taxabletaxable inin IndiaIndia..



►► IfIf nonenone ofof thethe employeesemployees areare taxabletaxable inin India,India,
FBTFBT isis notnot payablepayable..

►►Thus,Thus, FBTFBT isis notnot payablepayable ifif::

Foreign employers Foreign employers –– India employeesIndia employees

45

►►Thus,Thus, FBTFBT isis notnot payablepayable ifif::

-- therethere areare nono employeesemployees basedbased inin India,India, oror

-- nonenone ofof thethe employeesemployees areare taxabletaxable inin IndiaIndia..



Foreign employers Foreign employers –– India employeesIndia employees

►►33 teststests forfor levyinglevying FBTFBT::

-- EmployeesEmployees areare basedbased inin IndiaIndia..

-- Employees’Employees’ salarysalary isis chargeablechargeable toto taxtax inin
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-- Employees’Employees’ salarysalary isis chargeablechargeable toto taxtax inin
IndiaIndia..

-- ExpensesExpenses areare attributableattributable toto IndianIndian PEPE..



Indian employers Indian employers –– Foreign employeesForeign employees

►►FBTFBT isis payablepayable onon expensesexpenses attributableattributable toto
operationsoperations inin IndiaIndia..

WhatWhat isis thethe meaningmeaning ofof OperationsOperations inin India?India?
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WhatWhat isis thethe meaningmeaning ofof OperationsOperations inin India?India?

►► IfIf therethere areare separateseparate booksbooks ofof accountaccount forfor
IndianIndian && foreignforeign operations,operations, FBTFBT isis payablepayable onon
expensesexpenses reflectedreflected inin IndianIndian booksbooks..



►► IfIf therethere areare nono separateseparate booksbooks ofof account,account, FBTFBT
isis payablepayable onon proportionateproportionate amountamount ofof GlobalGlobal
expenditureexpenditure..

Indian employers Indian employers –– Foreign employeesForeign employees
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expenditureexpenditure..

Proportionate Amount =Proportionate Amount =

No. of Indian EmployeesNo. of Indian Employees

No. of Global employeesNo. of Global employees
x Global expenditurex Global expenditure



FBT creditFBT credit

►►WillWill thethe foreignforeign employeeemployee getget creditcredit forfor FBTFBT
againstagainst hishis homehome countrycountry tax?tax?
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againstagainst hishis homehome countrycountry tax?tax?

►►WillWill thethe foreignforeign employeremployer getget creditcredit forfor FBTFBT
againstagainst itsits homehome countrycountry tax?tax?



Stock OptionsStock Options

►►UptoUpto AA..YY.. 20072007--0808,, employeesemployees werewere chargeablechargeable
toto taxtax..

FromFrom AA..YY.. 20082008--0909,, employeremployer isis liableliable toto FBTFBT..
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FromFrom AA..YY.. 20082008--0909,, employeremployer isis liableliable toto FBTFBT..

►► IfIf allotmentallotment oror transfertransfer ofof specifiedspecified securitysecurity oror
sweatsweat equityequity takestakes placeplace afterafter 11..44..0707,, employeremployer
isis liableliable forfor FBTFBT..



Stock Options by Foreign CompanyStock Options by Foreign Company

►►SharesShares allottedallotted toto IndianIndian subsidiary’ssubsidiary’s
employeesemployees –– FBTFBT payablepayable byby IndianIndian companycompany..

►► IfIf duringduring thethe periodperiod betweenbetween “grant”“grant” andand
“vesting”“vesting” ofof optionoption (grant(grant period)period) thethe
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“vesting”“vesting” ofof optionoption (grant(grant period)period) thethe
employeeemployee waswas inin India,India, FBTFBT isis payablepayable byby
IndianIndian companycompany..

►► IfIf employeeemployee isis inin IndiaIndia forfor partpart ofof thethe grantgrant
period,period, valuevalue ofof fringefringe benefitbenefit willwill bebe divideddivided
proportionatelyproportionately betweenbetween hishis presencepresence inin IndiaIndia
andand presencepresence outsideoutside IndiaIndia..



►►EmployeeEmployee ofof foreignforeign companycompany deputeddeputed toto IndiaIndia
–– FBTFBT isis payablepayable basedbased onon thethe proportionateproportionate
periodperiod ofof grantgrant periodperiod –– ifif employeeemployee isis basedbased inin

Stock Options by Foreign CompanyStock Options by Foreign Company
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periodperiod ofof grantgrant periodperiod –– ifif employeeemployee isis basedbased inin
IndiaIndia..

WhatWhat ifif salarysalary isis notnot taxabletaxable inin India?India?

►►ValuationValuation ofof sharesshares hashas toto bebe donedone byby SEBISEBI
registeredregistered CategoryCategory--II MerchantMerchant BankerBanker..



Stock Option granted by Indian Co.Stock Option granted by Indian Co.

►► IfIf employeesemployees areare basedbased abroad,abroad, thenthen nono FBTFBT isis
payablepayable..
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payablepayable..

►►HoweverHowever ifif thethe employeesemployees areare inin IndiaIndia duringduring
thethe grantgrant period,period, FBTFBT willwill bebe payablepayable..



Stock Appreciation RightsStock Appreciation Rights

►►AsAs perper CBDTCBDT circular,circular, FBTFBT appliesapplies eveneven toto
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►►AsAs perper CBDTCBDT circular,circular, FBTFBT appliesapplies eveneven toto
“Employee“Employee AppreciationAppreciation Rights”Rights”..



TDSTDS

►►ForeignForeign employeremployer isis requiredrequired toto deductdeduct taxtax atat
sourcesource u/su/s.. 192192..

►►ExcessExcess TDSTDS –– refundrefund cancan bebe mademade toto thethe
employeremployer –– circularcircular 285285[F[F..NoNo.. 275275//7777//7979--ITIT (B)(B)
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employeremployer –– circularcircular 285285[F[F..NoNo.. 275275//7777//7979--ITIT (B)(B)
dtdt.. 2121..1010..8080]]..

►► IfIf taxtax isis toto bebe borneborne byby employeremployer (usually(usually forfor
shortshort visits),visits), refundrefund cancan bebe givengiven toto employeremployer ifif
authorisationauthorisation hashas beenbeen givengiven byby thethe employeeemployee
–– circularcircular 707707 dtdt.. 1111..77..9595..



Foreign Tax CreditForeign Tax Credit

►► IndianIndian employeesemployees earningearning foreignforeign salarysalary &&
payingpaying taxestaxes abroadabroad ––

CreditCredit forfor foreignforeign taxestaxes willwill bebe availableavailable
providedprovided thatthat thethe salarysalary isis taxabletaxable inin foreignforeign
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providedprovided thatthat thethe salarysalary isis taxabletaxable inin foreignforeign
countrycountry..

►►ForeignForeign taxtax bebe creditedcredited againstagainst IndianIndian taxtax onon
salarysalary only,only, andand notnot againstagainst taxtax onon anyany otherother
incomeincome..



Permanent EstablishmentPermanent Establishment

►►PresencePresence ofof employeesemployees inin IndiaIndia cancan amountamount toto
aa PEPE..

ProfitsProfits attributableattributable toto thethe PEPE cancan bebe taxabletaxable inin
IndiaIndia..
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IndiaIndia..

►► IfIf therethere isis anan officeoffice inin IndiaIndia fromfrom wherewhere thethe
employeesemployees work,work, thethe placeplace couldcould becomebecome aa PEPE..

►► IfIf thethe employees’employees’ staystay inin IndiaIndia exceedsexceeds thethe
thresholdthreshold statedstated inin thethe DTA,DTA, itit couldcould becomebecome aa
serviceservice PEPE..



Permanent EstablishmentPermanent Establishment

►►Motorola,Motorola, EricssonEricsson andand NokiaNokia –– DelhiDelhi TribunalTribunal
SpecialSpecial BenchBench ((20052005))..

TheThe mannermanner ofof operationsoperations inin IndiaIndia byby thethe
employee,employee, gavegave anan impressionimpression thatthat therethere isis aa
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employee,employee, gavegave anan impressionimpression thatthat therethere isis aa
PEPE..

►►UAEUAE ExchangeExchange CentreCentre ((269269 ITRITR 99)) AdvanceAdvance
RulingRuling –– TheThe liaisonliaison office’soffice’s activitiesactivities werewere
substantialsubstantial activitiesactivities ofof thethe companycompany..
ThereforeTherefore itit waswas heldheld toto bebe aa PEPE..



Questions & Comments are welcome.Questions & Comments are welcome.
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Thank You.Thank You.

Naresh AjwaniNaresh Ajwani


